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Supreme Court of the AWnited States. 


THE ACTNA LIFE INSURANCE 
CoMPANY OF HARTFORD, CON- 
NECTICUT, 

Plaintiff in Error, 


AGAINST 


ApA DAVEY. 


In Error to the Circuit Court of the United States, 
for the District of New Jersey. 


Brief of Theron G. Strong, Counsel for 
Plaintiff in Error. 


The plaintiff below was the wife of William A. Davey. 
She brought this action to recover the amount of a _ policy 
of insurance upon his life. Her declaration alleged that on 
July 16, 1878, the defendant made and executed a_ policy 
of insurance, dated on that day, whereby, in consideration 
of the representations and declarations made to them in 
the application for the said policy, and of an annual 
premium, the defendant did insure the life of William A. 
Davey for the term of his natural life in the sum of §10,- 
000, the said sum to be paid at the office of said company 
in Hartford, Conn., to his wife Ada Davey within ninety 
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days after due notice and proof of the death of the said 
William A. Davey during the continuance of said policy. 
It also alleged that the policy was issued and accepted 
upon certain conditions and agreements therein contained, 
the only one material being as follows: 


‘‘ Turrp.—The said insured is under this policy freely 
permitted to reside in any settled portion of the western 
hemisphere lying north of the thirty-second parallel of 
north latitude at all seasons of the year and in the United 
States lying south of said thirty-second parallel, excepting 
from the 1st day of July to the 1st day of November; and 
in the eastern hemisphere lying north of the forty-second 
parallel of north latitude, and west of the fortieth meridian 
of longitude east from Greenwich at all seasons of the 
year, and in Italy south of said forty-second parallel, ex- 
cepting from the ist day of July to the lst day of Novem- 
ber; and he may also pass as a passenger by usual routes 
and means of public conveyance to and from any port or 
place within the foregoing limits, but if he shall at any 
time during the continuance of this policy pass beyond or be 
without the foregoing limits, or shall be personally engaged 
in blasting, mining or sub-marine operations, or in the man- 
ufacture or transportation of explosive substances, or as an 
employee in any capacity in service on any sea, river, lake, 
or other body of water, or upon any railroad, or if he 
shall enter into any military or naval service, whether vol- 
untarily or otherwise (the militia when not in actual ser- 
vice alone excepted), without the consent of this company 
previously given in writing, signed by the President or 
Secretary, in each and every of the foregoing cases; or if 
he shall commit suicide, or die by his own hand, or in 
consequence of a duel, or in consequence of the violation 
of any law wherever he may be, or if he shall become so 
far intemperate as to impair his health or induce delirium 
tremens, or if his death shall result from injuries received 
while under the influence of alcoholic liquor, or if he shall 
be convicted of felony, then in each and every of the fore- 
going cases this policy shall become and be null and void, 
except as provided in the eighth section of these condi- 
tions.” 
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The declaration then alleged a compliance with all the 
conditions of the policy, and in particular that he did not 
become so far intemperate as to impair his health or in- 
duce delirium tremens, contrary to the agreements and 
conditions contained in said policy. 

It further alleged that the said Davey died during the 
continuance of said policy on the 6th day of August, 1881, 
and that due notice and proof of death was given to the 
defendant below on the 16th day of August, 1881. 

The plea alleged two defenses: 


Ist. Untrue statements in the application. 


2d. Breach of a condition subsequent, to wit: That if 
the said William A. Davey should become so far intem- 
perate as to impair his health or induce delirium tremens, 
the said policy should become and be null and void. That 
the said Davey, after the issuing of the said policy, did 
become so far intemperate as greatly to impair his health 
and to induce delirium tremens, by reason whereof the 
said policy became null and void. 

The plaintiff below, after proving the death of said 
insured on August 6th, 1881, offered in evidence certain 
papers, including physician’s certificate of death, as con- 
stituting proofs of loss, claimed to have been served on 
the defendant below on the 16th of August, 1881, in com- 
pliance with and during the continuance of said policy, and 
said papers will be found ‘on pages 90 to 96 of the Record. 

By the physician’s certificate (p. 95), which was a part of 
said proofs, the following questions and answers were 
made: 


‘* 3. Was his last illness occasioned or had his general 
health been impaired by any pernicious habits? He was 
in the habit of using stimulants anda great deal of tobacco 
—probably they impaired his health. 


5 A. Was his health impaired by intemperance? A. 
See answer to 3. B. Was his death caused directly or in- 
directly from intemperance? B. See answer to 3.” 


The plaintiff below then rested. 
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The defendant below then called witnesses who testified 
substantially to the following facts: 

From about the year 1870 the said Davey was ac- 
customed during the summer season to go on a fishing 
excursion to Alexandria Bay, when for a period of two or 
three weeks he would be upon the St. Lawrence River 
nearly every day in company with a boatman, and it was 
his habit to drink about a quart bottle of brandy a day 
and also drink several times in the evening. (See testimony 
of Andrew Duclone, pages 10 and 12; William White, 
pages 34, 37.) 

He was accustomed to purchase liquors from Gifford. 
Benson at Vine Island, and frequently drank there to the 
extent of five or six times during an afternoon (pages 19 
and 20), and at the hotel about three or four times during 
the evening (page 22). 

During the last week in July, 1881 (page 53), the said 
Davey came to Alexandria Bay and stayed at the Cross- 
man House. His boatman and guide was William White, 
who was with him during a period of about ten days (page 
36). He invariably took a bottle of liquor with him in the 
boat each day, and some days would consume as much as 
a bottle of brandy (page 36). As soon as they started out 
in the morning they would proceed to Rockport, Canada, 
where a bottle of liquor would be purchased, and when the 
liquor was obtained they went out on the water (page 
38), and six or seven drinks of raw brandy in a tumbler 
every ten hours was within the mark, and that was the 
course every day. The night before he was taken sick, 
Frederick Schuyler, a bell boy employed at the Crossman 
House, took to the said Davey’s room two bottles of liquor, 
one of gin and the other of brandy. The next morning 
about half-past seven Schuyler found him very sick. He 
appeared to be out of his head, and complained that some- 
body was sawing his legs or arms off, and that the air was 
full of pitch and smoke (p. 24), and endeavored to show it 
to the witness around the room; and the two bottles w hich 
the witness had brought up were in the room empty. 

Andrew Duclone was called to attend him, and was 
with him from about seven or eight o’clock in the morn- 
ing until about one o’clock the following day, when Davey’s 
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wife came. He also describes his condition which was one 
of extreme illness. He was crying out for liquor, and in- 
sisted upon having it. His condition is also described by 
the witness Bruce, who saw Davey the morning he was 
taken sick. He describes an acute attack which Davey 
underwent. He says his eyes wore a glassy staring look, 
and all at once he began to fasten them upon some point 
or object, and he commenced to clinch his fists and his 
whole frame seemed to become stiff and rigid, and he be- 
gan to breathe very hard, and all at once he went into 
an unconscious state, and he thought he wasdead. He 
held his limbs, and Dr. Watson, who was also in the room, 
held his arms. Gradually he recovered consciousness. 
At another time during the cay he complained of 
putting on a pair of stockings that reached up above the 
knees, and of having a pair of boots on and wished wit- 
ness to take them off, and on one occasion during his 
sickness complained of a great deal of pitch in the air. 
‘* He would look up in the air and look so (illustrating), 
and while | would be talking to him he would do so (illus- 
trating), as if picking something from the bed and then 
snap his fingers on the floor. He also complained of the 
pitch and said there was a tube, a large heavy tube like a 
tin pipe to a furnace, and said it was lying on the bed and 
he wished me to take it off, and 1 told him I would help 
him and I went through the motion, and the minute I be- 
gan to make the motion to lift it he sat up in bed and went 
through the same motion with me to help lift that off the 
bed ” (pages 28-9). 

The witness although not a physician at the time, had 
become and was at the time of the trial a practicing phy- 
sician, and testified that he considered himself competent 
to speak upon the subject of delirium tremens from a 
medical stand point,and that in his opinion the said Davey 
was then when he saw him afflicted with delirium tremens, 
and that if the said Davey was in the habit of drinking 
liquor, as testified to by the witnesses, that its effect would 
be to impair his health. 

Dr. Watson was in 1881 a practicing physician of long 
experience at Alexandria Bay, and attended said Davey. 
His testimony was in substance as follows: I went into 
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the room and found Mr. Davey sitting upon the side of the 
bed; he had just been vomiting, and had vomited quite a 
quantity of blood; heseemed very nervous and tremulous at 
the time, and told me that he had had fainting spells during 
the night; [ asked him to show me his tongue, and it came 
out very tremblingly, and I noticed that he had bitten his 
Longue, and it was somewhat swollen. I became satisfied 
that the man had been having a spasm of some kind. He 
also told me that he had been suffering from a billious at- 
tack and had been taking pills; I asked him what kind of 
pills he had been taking; he said he did not know—some 
pills that he had gotten hold of somewhere, and occasion- 
ally he would spit out a mouth full of blood. The witness 
testified that it was blood not from his tongue but from 
his stomach; that the said Davey told him that he had 
been suffering from a deranged condition of the liver, and 
that his physician had told him he had cirrhosis of the liver, 
‘‘and he told me he had been drinking during the night, 
and there was a bottle in the room empty, and I found 
that liquor had been freely used. After I remained with 
him a short time, he told me at that time that he had been 
cautioned by his family physician that unless he would 
stop drinking, or having his little times, as he worded it— 
or words to that effect—that might not be the language 
he put it in—he said his physician told him he was liable 
to these attacks if he persisted in drinking, and when he 
saw the blood he seemed quite alarmed. Then when I 
showed him the blood he had vomited, he said, “ I sup- 
pose it is all up with menow.” ‘The witness then describes 
one of his spasms, and was then asked: ‘‘Q. What did you 
consider the exciting cause of that condition at that time? 
A. I looked upon the exciting cause as being too much 
stimulants. Q. What do you mean by stimulants? A. I 
mean too much alcoholic liquor.” He then testified that 
the use of alcoholic liquor in the way he had been using 
it, and in the way the said Davey told him he had been 
using it, would have impaired his health. 

On cross-examination he testified: ‘‘@. Can you say, 
Doctor, certainly, what produced these spasms which he 
had? A. In my opinion, I should say that the liquor that 
he had taken was the exciting cause.” He was further 
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asked on redirect: ‘‘ Q. If you were called upon to give a 
designation or name to the disease Mr. Davey died of, what 
would you call it? A. Ishould think he died from the ef- 
fects of the use of alcohol. Q. What name do you give 
that? A. Some call it delirium tremens ” oS we 
in my opinion it was.” 

The testimony of the witness Schuyler as to taking the 
bottles of liquor to the said Davey’s room, and of finding 
him ill the next morning, and that of the witness Duclone 
who was with him from the first of his serious illness, of 
Bruce, who describes the conduct of said Davey during 
his sickness, of Dr. Watson, who attended him, and of the 
witness White who describes the extent to which the said 
Davey drank during the previous ten days while on his 
fishing excursion, is absolutely without any direct contra- 
diction. 

The defendant below claimed by this evidence in con- 
nection with the physician’s certificate to have established 
a breach of the condition of the policy, ‘‘or tf he shall be- 
come so far, intemperate as to impair his health or to in- 
duce delirium tremens, this policy shall be and become 
null and void ” 

The defendant below then rested. 

In rebuttal the plaintiff called Dr. Milne, and counsel 
for the defendant below raised the point that inasmuch 
as the plaintiff, by her own evidence, consisting of the 
physician’s certificate, had established that his health 
was impaired by intemperance, it was an admission that 
his death was caused by the use of alcoholic liquor, and 
that she was bound by it. The Court ruled that the plain- 
tiff below not only was not bound by it. but that the cer- 
tificate was not evidence of the facts stated in it, to which 
ruling an exception was duly taken. 

The plaintiff below then offered testimony by Dr. Milne 
and other witnesses, tending to prove that so far as their 
knowledge extended, the general course of life of the said 
Davey was sober and temperate, but except in this indirect 
manner there was no testimony whatever contradicting 
the statement of the witnesses of defendant below as to 
the use of alcoholic liquors by said Davey, and their effect 
upon him in the summer of 1531. 
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Dr. Milne, however, confirmed the claim of the defend- 
ant below as to the effect of the use of alcoholic liquors, as 
testified to by the witnesses for defendant below in the 
summer of 1881, in the following testimony: ‘*@. Assum- 
ing that he went away in that nervous state, and suppose 
that when he got to Alexandria Bay, the first day and 
every day for ten days, he went out alone on the river with 
a boatman, and with a bottle of brandy or gin, and drank 
six or seven times a day and drank again in the evening, 
and on the evening of the day before he was taken sick 
had two bottles, one of brandy and one of gin sent to his 
room, drank them up, and the next morning was found 
in the state described by Dr. Watson, and had indications 
of hemorrhage of the bowels. hcematemissis to a large 
extent, and he himself declaring that he had cirrhosis of 
the liver, as his doctor had advised him, and died a few 
days afterward, would the drinking which I have de- 
scribed tend to impair his health? A. The drinking you 
have described would certainly impair the health of most 
mortals. @. If a sick man, such as he was when he left 
you, spent the next ten days on the River St. Lawrence 
with a boatman and a bottle of gin and brandy, from 
which he drank seven times daily, and continued to drink 
at the hotel in the evening before he was taken sick, and 
on the evening before he was taken sick had two bottles 
sent to his room, one of brandy and one of gin, which 
were empty in the morning and drank by him, would 
that tend to impair his health and shorten his life? A. It 
would, materially, I should say ” (pages 51-2). 

Dr. Rae, by whom the physician’s certificate introduced 
in evidence was made, testified as follows: ‘‘@. You were 
asked was his illness occasioned or had his general health 
been impaired by any pernicious habit, and you replied 
he was in the habit of using stimulants and a great deal 
of tobacco, and probably they impaired his health; is that 
true now? A. Yes, sir; [ say probably. @. Would the 
use of stimulants as he described it to you and the use of 
stimulants in the summer, as I have stated, daily in the 
boat and in the evening after his return, and heavily the 
night before the beginning of his fatal illness, would that 
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kind of use of stimulants necessarily impair his health? 
A. Yes” (pages 68-9). 

There was no attempt whatsoever by the witnesses for 
the plaintiff below to contradict, explain, or modify in the 
slightest degree the certificate of Dr. Rae, attending phy- 
sician. On the contrary Dr. Rae himself testified that he 
adhered to the statements in the certificate. 

The Court submitted to the jury the question whether 
the said Davey had become so far intemperate as to im- 
pair his health or induce delirium tremens, instructing 
them that the words ‘‘ become so far intemperate as to 
impair his health,” do not mean a single excess or indul- 
gence in alcoholic liquor, *‘ but there must be such fre- 
quency in their use continued for a longer or shorter 
period as indicates an injurious addiction to such in- 
dulgence,” and that if the jury find that the illness of the 
said Davey at Alexandria Bay,:in the summer of 1881, 
which resulted in his death, was caused either wholly or 
partially by the intemperate use of alcoholic liquor, in the 
sense as explained by the Court, to wit, such a ‘** frequency 
in their use continued for a longer or shorter period as in- 
dicates an injurious addiction to such indulgence,” the 
policy would then be void and not otherwise. The Court 
also instructed the jury that the physician’s certificate 
offered by plaintiff below was not to be taken as evidence 
of the truth of the statements contained in it. 

Under these instructions the jury found a verdict for 
the plaintiff below. 


SPECIFICATION OF ERRORS. 


First.—The Court erred in instructing the jury in the 
words contained in brackets in the following portion of 
the charge: ** Although as you have heard through the 
progress of this trial (the certificate is not to be taken as 
evidence of the truth of the facts stated here) it is proper 
to be taken into consideration by this company to whom 
it must be furnished for their consideration in ascertain- 
ing the truth touching the circumstances of the death of 
the insured. The following is the certiticate; 
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State of New Jersey, County of Hudson: 

WALTER Rak, of Jersey City, N. J., being duly sworn, 
deposes and says: That he is a regular physician by profes- 
sion; that as such physician he attended Mr. William A. 
Davey, of Jersey City, N. J., in his last illness; that he was 
called upon to attend on or about the 4th day of August, 
1881, and continued with him as such until the time 
of his death, viz., on the 6th day of August, A. D. 1881, 
and that the following answers to the proposed questions 
give all the facts relating to his last illness: 


1. How long have you known the deceased? A. About 
three years. 


2. What was the direct cause of death? B. Exhaustion 
from hematemesis. 


2. What were the indirect causes of death? Exposure 
to the sun and cirrhosis of the liver. 


3. Was his last illness occasioned, or had his general 
health been impaired by any pernicious habit? He was 
in the habit of using stimulants and a great deal of 
merumets. Yamurmmnd they impaired his health. 


4. A. Was his death occasioned by his own hand? A. 
No. 8B. By duelling? B. No. OC. Or by the hands of 
justice? ©. No. 


5. A. Was his health impaired by intemperance? A. 
See answer to 3. B. Was his death caused directly or 
indirectly from intemperance? B. See answer to 3. 


6. Was there a post mortem examination; if so, state 


_ the particulars? No. 


7. Was any physician associated with you, or had any 
other physician been employed in the management of the 
case; if so, state who? Dr. Watson, Alexandria Bay, 
SF 


8. Was there anything remarkable developed by the 
history, progress or treatment of the case; if so, state the 
particulars in full? A. No, 


\ 
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SECOND.—The Court erred in deciding on pages 46 and 
47 of the record that the physician’s certificate was not evi- 
dence of the facts stated in it (see physician’s certificate, 
supra). 


THtrD.---The Court erred in refusing to charge the jury 
as prayed for in the ninth request, to wit, ‘‘the expression 
in the policy ‘ becomes so far intemperate as to impair 
his health,’” does not mean habitual intemperance; but an 
act of intemperance producing is:pairment of health is 
within the condition of the policy, and renders the policy 
null and void, except as therein provided. 


FourtH.—The Court erred in charging the jury as 
follows: ‘*‘ The words of the condition are to be expounded 
according to the common and popular acceptation of their 
meaning. In this sense of them a single excessive indul- 
gence in alcoholic liquors is not intemperance; but there 
must be such frequency in their use, continued for a longer 
or shorter period, as indicates an injurious addiction to 
such indulgence.” 


Firra.—The Court erred in refusing to charge the jury 
as follows: ‘“‘If the jury find that the illness of William 
A. Davey, at Alexandria Bay, in the summer of 1851, 
which resulted in his death, was occasioned by the use of 
alcoholic liquors, the policy was null and void, except as 
therein provided in the sth section. 


Sixtu.—The Court erred in refusing to charge the jury 
as follows: “‘If the jury find that the illness of William 
A. Davey, at Alexandria Bay, in the summer of 1881, 
which resulted in his death, was not occasioned wholly by 
the use of alcoholic liquors, but that the use of the same 
contributed to said illness, his health was impaired by 
said liquors, and the policy is null and void, except as pro- 
vided in the 8th section. 


SEVENTH.—That the Court erred in charging the jury in 
answer to the 10th and 11th requests, as follows: ‘* These 
points are answered together. If the jury find the illness 
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of William A. Davey, at Alexandria Bay, in the summer 
of 1881. which resulted in his death, was caused either 


wholly or partially by the intemperate use of alcoholic 
liquors as explained in answer to the ninth prayer of the 
defendant, the policy was thereby avoided, except as there- 
in provided in sections. 


Erentsa.—-That the Court erred in refusing to charge the 
jury, as follows: ‘‘If the jury find that the said William 
A. Davey drank alcoholic liquors at Alexandria Bay to the 
extent testified to by the witnesses for the defense, and 
the effect of the same was to impair his health in any de- 
gree, the policy is void except as provided in the 8th sec- 
tion. 


Nintu.—That the Court erred in charging the jury, as 
follows: ‘‘ The jury must consider the testimony on both 
sides touching the habits, course of life and condition of 
William A. Davey, at Alexandria Bay, and if they are sai- 
isiied that they became so far intemperate as before ex- 
plained, and there indulged his injurious taste as to impai. 
his health in any degree, the policy is void except as pro- 
vided in the 8th section. 


BRIEF OF THE ARGUMENT. 
First. 


The Court erred in ruling that the physician’s cer- 
tificate of death furnished to the company by the 
plaintiff below was not evidence of the facts stated in 
it, and in charging the jury that it was not to be 
taken as evidence of the truth of such facts. 


[.—The insured died August 6, 1881 (p. 10). 
The amount insured became payable according to 
the policy within 90 days after due notice and proof 
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of the death of the said insured during the continu- 
ance of said policy (p. 83). In conformity with this 
provision the plaintiff below, between August 11 and 
13, 1881, caused certain papers constituting proof of 
death, including a physician's certificate of cause of 
death, to be prepared and verified, and on August 16th 
they were served on the defendant below (p. 10). 


Il.—It was incumbent upon the assured on furnishing 


such proof, not only to show the fact of death but 
death of the said insured during the continuance of 
said policy. By the terms of the policy it was to 
become null and void in case any of the conditions 
contained in the third paragraph of the policy should 
be violated, and hence it was the duty of the insured 
to furnish some proof as would afford reasonable 
assurance that the liability for loss existed. 
Goldschmidt vs. The Mutual Life Insurance 
Company, 102 N. Y., 491. 
Covenant Mutual Benefit Association vs. 
Hoffman, 110 Illinois, 603, 


I1I.—As a part of such proof, and in particular to prove 


that the insured had not become ‘‘so far intemperate 
as to impair his health,” a certificate of Dr. Walter 
Rae, who attended the assured in his last illness, was 
furnished. In that certificate is the following state- 
ment: 


3. Was his last illness occasioned or had his general 
health been impaired by any pernicious habits? He 
was in the habit of using stimulants and a great deal 
of tobacco—probably they impaired his health. 


5. Was his health impaired by intemperance? A. 
See answer to 3. B. Was his death caused directly or 
indirectly from intemperance? B. See answer to 3. 


1V.—The defendant below claimed that this certificate 


established that the insured was in the habit of using 
alcoholic stimulants, and that they impaired his 
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health, and that the certificate having been furnished 
by the plaintiff below as a part of the proofs of death, 
and in conformity to the requirements of the policy, 
it was entitled to be used as evidence of the facts 
stated in it for the following reasons: 


(a.) It was entitled to be used as an admission of the 
plaintiff below. 


The papers constituting proofs of death were de- 
livered to the company by the assured as a true ac- 
count of the course of life, last sickness, death and 
interment of the insured. The certificate was in- 
tended to and did contain information on which 
defendant below could rely,and was intended to and 
doubtless did influence its action. 


(b.) It was furnished 7x accordance with the contract 
between the parties requiring due notice and proof 
of death, and, as the contract itself provided for the 
termination of the policy upon the breach of cer- 
tain conditions specified in it, the insured was en- 
titled, upon a claim being made under the policy, to 
some proof that a liability for loss existed, and in 
particular that he had not become so far intemper- 
ate as to impair his health. (See sub-division II., 
supra, and cases cited.) 


V.--In Insurance Company vs. Newton (22 Wallace, 32), 
where the company offered as evidence the prelimi- 
nary proofs of the death of the party insured, and 
which the Court excluded, this Court, through Mr. 
Justice Field, said: ‘*‘ And independently of this posi- 
tion, the proofs presented were admissible as repre- 
sentations on the part of the party for whose benefit 
the policy was taken as to the death, and the manner 
of the death of the insured. They were presented to 
the company in compliance with the condition of the 
policy requiring notice and proof of the death of the 
insured as preliminary to the payment of the insur- 
ance. They were intended for the action of the com- 
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pany, and upon their truth the company had a right 
to rely.” 


ViI.—In Connecticut Mutual Life Insurance v. Schwenck 
(94 U.S., 593), where a certificate was presented in 
connection with the proofs of death as to the age of 
the party insured, the Court, through Mr. Justice 
Strong, said: ‘‘In considering the ruling of the Court 
it has first to be observed that nothing in the policy 
required that proof of the death of the person whose 
life was insured should be accompanied by proofs of 
his age at the time of his death. There was, it is 
true, a memorandum endorsed on and folded in the 
policy that a certificate would be required from sume 
intimate friend of the age of the person insured at the 
time of his death, but the memorandum was not part 
of the contract, and it was not shown to either the 
Court or jury by the counsel before the verdict was 
rendered. Nolan’s affidavit, therefore, was not neces- 
sarily a part of the proofs of death, and hence it, was 
immaterial, yet having been furnished by the plaintiff 
to the defendant, it was some evidence of the age of 
the person insured, though certainly not conclusive.” 


V1l.—In Insurance Company vs. Higgenbotham, 95 U. 
S., 380, the doctrine of Insurance Company v. New- 
ton, 22 Wallace, 32, was reaffirmed, and the follow- 
ing cases all sustain the position that the certificate 
was evidence : 

New York Central Insurance Company v. 
Watson, 23 Michigan, 486. 

Day v. Mutual Benefit Life Insurance Com- 
pany, 1 MacArthur’s Reports, D. C., 598. 
Walther v. Mutual Life Insurance Company, 

California, 65 Cal., 417, 
Connecticut Mutual Life Insurance Company 
v. Siegel, 9 Bush, 452. 


VIli.—In some cases the claim has been made and sus- 
tained that statements in proofs of loss furnished by 
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the insured, showing a violation of the policy, are not 
only evidence but amount to an estoppel. 
Insurance Company vs. Newton, 22 Wal- 
lace, 32. 
Campbell vs. Charter Oak Insurance Com- 
pany, 10 Allen, 213. 
Irving vs. Excelsior Insurance Company, | 
Bosworth, 507. 
The New York Central Insurance Company 
v. Watson, 23 Michigan, 486. 


In order to avoid the force of an estoppel it is some- 

nes held that such statements are open to explana- 
tion and correction. But it is to be remembered in 
the present case that the statements in the certificate 
were not sought to be explained or corrected in any 
respect. On the contrary, Dr. Rae, who made it, was 
a witness for the plaintiff below, and testified that he 
adhered to the statement contained in it. 


IX.—It is; however, unnecessary to claim an estoppel 
because the certificate was denied any effect whatever 
—not even as prima facte evidence. Clearly, it was 
evidence, and as such it bore directly upon the main 
issue, to wit, whether the insured had become ‘‘ so 
far intemperate as to impair his health.” It tended 
strongly to prove an impairment of health as the re- 
sult of intemperance. ‘Therefore, in instructing the 
jury that it was not to be taken as evidence of the 
facts stated in it, the Court withdrew from the jury 
material evidence tending to establish impairment of 
health by intemperance, and a consequent breach of one 
of the conditions of the policy. The error was clearly 
prejudicial to the defendant below. It is, however, 
for the plaintiff below to show the Court affirmatively 
that the error was not harmful. 
Deery v. Cray, 5 Wall, 807. 
Smith v. Shoemaker, 17 Wall., 630. 

Moore v. Bank, 104 U. S., 625. 
Gilman v. Higley, 110 U. 8., 50, 
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second. 


The Court erred in refusing to charge each of the 
following propositions, and in its instructions to the 
jury in reply thereto. 


I.—-The ninth prayer of instructions is as follows: ‘‘ The 
expression in the policy, ‘become so far intemperate 
as to impair his health,’ does not mean habitual in- 
temperance, but an act of intemperance producing im- 
pairment of health is within the condition of the policy 
and renders the policy null and void, except as therein 
provided.” 

The instruction in reply was as follows: ‘* This in- 
struction is refused. The words of the condition are 
to be expounded according to the common and popular: 
acceptation of their meaning. In this sense of them 
a single excessive indulgence in alcoholic liquors is 
not intemperence, but there must be such frequency tn 
their use continued for a longer or shorter period as 
indicates an injurious addiction to such indulgence.” 

The tenth and eleventh prayers are as follows: 


‘** 10. If the jury find that the illness of William A. 
Davey, at Alexandria Bay, in the summer of 18s], 
which resulted in his death, was occasioned by the use 
of alcoholic liquors, the policy was null and void, ex- 
cept as therein provided in the eighth section.” 


‘*11. If the jury find that the illness of William A. 
Davey, at Alexandria Bay, in the summer of 1881, 
which resulted in his death, was not occasioned wholly 
by the use of alcoholic liquors, but that the use of the 
same contributed to said’ illness, bis health was im- 
; paired by said liquors, and the policy is null and void, 
except as provided in the eighth section.” 

The following instruction was given in reply: “If 
the jury find that the illness of William A. Davey, at 
Alexandria Bay, in the summer of 1881, which re- 
sulted in his death, was caused either wholly or par- 
tially by the intemperate use of alcoholic liquors, as 
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explained in answer to the ninth prayer of the defend- 
ant, the policy was thereby avoided, except as therein 
provided in the 8th section.” 

The twelfth prayer is as follows: 

‘19. If the jury find that the said William A. Davey 
drank alcoholic liquors, at Alexandria Bay, to the ex- 
tent testified to by the witnesses for the defense, and 
the effect of the same was to impair his health in any 
degree, the policy is void, except as provided in the 
Sth section.” 

The following instruction was given in reply: ‘“The 
jury must consider the testimony on both sides touch- 
ing the habits, course of life, and condition of W. A. 
Davey, at Alexandria Bay, and if they are satisfied 
that they became so far intemperate as before ex- 
plained, and then indulged his injurious taste as to 
impair his health in any degree, the policy is void, ex- 
cept as provided in the 8th section. 


II.—The above prayers and the instructions given in re- 


ply were all based on that part of paragraph ‘* Third” 
of the policy which reads as follows: ‘‘ Or if shall be- 
come so far intemperate as to impair his health or in- 
duce delirium tremens * * * this policy shall be- 
come and be null and void, except as provided in the 
Sth section of these conditions.” 


Itl.—The several prayers for instructions were made in 


view of the evidence detailed in the statement of facts 
which established, according to the witnesses for the 
plaintiff below in rebuttal, that the said Davey drank 
alcoholic liquors with considerable frequency, at least, 
as an ordinary practice; and, according to the wit- 
nesses for the defendant below, that the said Davey 
for several years, while sojourning at Alexandria Bay, 
used them excessively and immoderately, often con- 
suming as much as a quart bottle of brandy in a 
single day, besides drinking several times in the 
course of the evening; that in 1881, for about ten 
days, he used alcoholic liquor excessively, consuming 
on some days as much as a quart of brandy, besides 
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drinking in the evening, and never less than six or 
seven times during the day, besides drinking in the 
evening; that the day before he was taken sick he 
ordered, and there was taken to his room, two quart 
bottles of liquor, which he consumed during the night; 
and was found next morning suffering from mortal 
illness, the result of the use of alcoholic liquors, and 
was in a condition of delirium tremens, which sick. 
ness terminated August tth in his death. 


The facts respecting his use of liquor in 1881 while 
on the river; taking the two bottles of liquor to his 
rcom, and consuming them; his illness and the cause 
of it; and the medical opinions as to the effect upon 
him of using liquor to that extent was established by 
the uncontradicted testimony of White (p. 34), and 
Schuyler (p. 22), and Drs. Watson (p. 39), Bruce (p. 
26), Rae (p. 64) and Milne (p. 46). 


1V.—The defendant below, therefore, contended that this 
testimony, if believed, established that the said Davey 
was ‘‘so far intemperate as to impair his health,” and 
that the Court erred in instructing the jury that to 
establish that the insured was ‘‘so far intemperate as 
to impair his health,” there must be ‘‘ such frequency 
in their use (2. e., the use of alcoholic liquors), con- 
tinued for a longer or shorter period as indicates an 
injurious addiction to such indulgence.” The ques- 
tion, then, is whether to establish a breach of said 
condition it is necessary to prove intemperance 
amounting to ‘‘ injurious addiction.” 


V.—‘‘Injurious addiction,” in its ordinary acceptation 
means ‘‘injurious habit.” The words ‘ addict” and 
‘‘addiction ” are defined by lexicographers to mean 
‘“‘to apply habitually, to habituate, habit, state of 
being devoted.”—Webster’s Unabridged Dictionary 
and Worcester’s Unabridged Dictionary. It is there- 

fore evident that the language used in defining the 

words ‘‘so far intemperate as to impair health, &c.” 

was calculated to and did convey to the jury that the 
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quantum of intemperance required to establish a 
breach of the condition must amount toan ‘‘ injurious 
addiction” or habit, and that no intemperance short 
of ‘‘ injurious addiction ” would defeat the policy. 


VI.—In other words, the Court in effect ruled that not- 
withstanding the jury should find it satisfactorily es- 
tablished that the insured had impaired his health or 
induced delirium tremens by the intemperate use of 
alcoholic liquors, it was no defense unless the jury 
should also find that such intemperate use had been 
so frequent and continuous as to indicate an ‘“‘ injuri. 
ous addiction.” It follows, therefore, that if intem- 
perance in any degree less than an ‘‘ injurious addic- 
tion ” may impair health or induce delirium tremens, 
as it undoubtedly may, the instruction of the Court 
was erroneous. 


VII.—There are several impregnable grounds for claim- 
ing that a less degree of intemperance than injurious 
addiction or habit is sufficient. 


(a.) The language of the policy itself: ‘* or 7f he shall 
become so far tntemperate as to impair his health or 
mmduce delirium tremens.” This language relates 
exclusively to a condition of things existing subse- 
quent to issuing the policy. The interrogatories in 
the application refer to the past and present; the 
condition above quoted relates to the futwre and is 
an agreement that if the insured impairs his health or 
induces delirium treniens by intemperance, the pol- 
icy shall be null and void. Nothing whatever is said 
here or elsewhere in the policy relating to this con- 
dition indicating that an “injurious addiction ” or 
‘habit ” was contemplated by the expression ‘‘ so 
far intemperate.” No such idea is expressed and 
must rest in implication if it exists. If it had been 
contemplated it is fair to presume that it would 
have found expression. Nothing would have been 
easier than to say “‘so far habitually intemperate,” 
or “‘so far injuriously addicted to the use of alco- 
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holic liquors.” The degree of intemperance would 
then have been habitual intemperance or injurious 
addiction. As the language stands another and less 
degree is presented, to wit, any intemperance, habi- 
tual or exceptional, which impairs the health or in- 
duces delirium tremens. 

Unless it is impossible that an individual should 
be so far intemperate as to impair health or induce 
delirium tremens, without being habctually intem- 
perate or znjuriously addicted to the use of alcoholic 
liquor, the instructions of the Court in explaining 
the words of the condition are clearly erroneous. 
That it is not only possible in fact, but that instances 
might be multiplied to any extent demonstrating the 
possibility that individuals may and do become so far 
intemperate, as to impair health or induce delirium 
tremens, without having contracted the habit of or 
being injuriously addicted (7. e., habituated) to the 
use of alcoholic liquors, is undeniable. 


In Insurance Company vs. Foley (105 U.8., 350), 
the Court, by Mr. Justice Field, said: ‘* An attack 
of delirium tremens may sometimes follow a single 
excessive indulgence. Rae, in his treatise on medi- 
cal jurisprudence, says, that though it most com- 
monly occurs in habitual drunkards, after a few 
days of abstinence from spirituous liquors, it may 
be the immediate effect of an excess or series of ex- 
cesses in those not habitually intemperate as well as 
those who are (Sec. 545). In the American Cy- 
clopedia, under the head of ‘‘ Delirium Tremens,” it 
is stated that it ‘‘sometimes makes its appearance in 
consequence of a single debauch,” though commonly 
it is the result of protracted or long continued in- 
temperance’ (Volume V., p. 782). In the absence, 
therefore, of anything in the language of the policy, 
expressing or implying a habit or injurious addiction 
as necessary in construing, according to their 
ordinary acceptation, the words ‘‘ so far intem- 
perate,” the Court erred in introducing ‘‘ injurious 
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addiction” or habit as an essential element of the 
intemperance referred to. 


(b.) A second ground is that the true test of the con- 


dition, ‘‘so far intemperate as to impair his health,” 
is not, as the Court ruled, whether the intemperance 
amounted to an ‘‘injurious addiction,” but whether 
there was an impairment of health, and, if so, was 
intemperance in any degree the cause Any degree 
of intemperance, whatever, habitual or exceptional, 
not impairing the health or producing delirium tre- 
mens would not have rendered the insured so far in- 
temperate as to impair his health or induce delirium 
tremens, within the meaning of the policy. 

Mutual Life Insurance Company ws. Rohkopp, 

94 Penn. St., 59. 


The only intemperance aimed at by the condition 
was such as to ‘‘ impair his health or induce delirium 
tremens.” The condition is designed to prevent ini- 
pairment of health or inducing delirium tremens by 
intemperance. 

The Court, instead of making impairment of healt 
or inducing delirium tremens the test, pointed out 
another and different test, viz.: Assuming the jury 
find that his health was impaired by the intemperate 
use of alcoholic liquors, did such intemperate use of 
alcoholic liquors consist in ‘‘ such frequency in their 
use continued for a longer or shorter period as indi- 
cates an injurious addiction to such indulgence.” 

The test furnished by the Court relates to intem- 
perance as a habit or “injurious addiction.” Its 
effect was to mislead the jury into supposing that 
even though they should find that his health was 
impaired, or delirium tremens induced by intemper- 
ance, this constituted no defense unless they should 
also find that such intemperance was established by 
proof of such frequency and continuity in the use of 
alcoholic liquors as indicated an injurious addiction, 
z. e., habit. 

It conveyed to the minds of the jury the idea that 
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unless, in addition to proof of impairment of health 
by intemperance, it was established that such intem- 
perance amounted to an ‘injurious addiction,” 
resulting from frequent and continuous use, no 
amount of impairment of health, nor even delirium 
tremens produced by any less, degree of intemper- 
ance, would invalidate the policy. 

This test was manifestly erroneous. The impair- 
ment of health and delirium tremens aimed at is 
that produced by intemperance in any degree. It 
may be the drunken debauch of a comparatively 
sober and temperate individual, or the habitual use 
or injurious addiction of a confirmed tippler. The 
individual may have descended from a course of 
total abstinence into excess from disappointment, 
disaster, affliction or any other cause, or by degrees 
have contracted a habit of intemperance, but the 
only inquiry is, did such intemperance impair his 
health or induce delirium tremens? If so, the policy 
is void. By that test alone can the language of the 
policy be satisfied. 

As delirium tremens may be induced by a single 
excessive indulgence, without a habit or injurious 
addiction having been contracted, the policy is 
avoided by it just as much as by habztual indulgence. 
The use of alcoholic liquors to the extent of impair- 
ing health is an intemperate use, but. the Court ruled 
that an intemperate use to the extent even of pro- 
ducing illness, resulting in death, did not avoid the 
policy, unless such intemperate use was established 
by proof of such frequency in the use of alcoholic 
liquors continued for a longer or shorter period as 
indicates an injurious addiction to such indulg- 
ence. Therefore when the Court instructed the 
jury that the intemperance by which his health was 
impaired or delirium tremens induced meant an ‘‘ in- 
jurious addiction to such indulgence,” the test by 
which the degree of intemperance was to be deter- 
mined was not only erroneous but the true test, viz. : 
was his health impaired or delirium tremens induced 
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by the intemperate use of alcoholic liquors was dis 
carded.™ 


(c.) The third ground is that the language of the con- 
dition furnishes a plain and unmistakable guide as 
to the degree of intemperance invalidating the 
policy, namely, so far intemperate as to impair 
health. 

The thiyd paragraph of the policy in which the 
language is found is especially directed in all its 
parts to prevent increase of risk by diminution of 
the chances of life. First, it guards against impair- 
ment of health by climatic influences. Second, it 
guards against hazard to life by engaging in hazard- 
ous occupations. Third, it guards against destruc- 
tion of life by suicide, duel or violation of laws. 
Fourth, it guards against impairment of health by 
imprisonment—conviction of felony. Fifth, it 
guards against the same by intemperance. 

Impairment of health is the objective point and 
intemperance the cause. Just as passing beyond 
the limits specified, or engaging in the occupations 
named without the consent of the company avoids 
the policy, so if by intemperance health is impaired 
or delirium tremens is induced the policy is null 
and void. 

The degree of intemperance may vary with the 
individual, but the point at which intemperance 7n 
any degree avoids the policy is when the individual 
is so far intemperate as to impair his health. The 
fair inquiry is, has he reached that degree of intemp- 
erance which impairs his health? It may or may 
not amount to habit or injurious addiction, but if 
that degree which impairs health has been reached, 
the insured has become so far intemperate as to im- 
pair his health and the policy is void. 


VIII.—Certain concessions may help to put the point 


we seek to make in a clear light. 
If we say that a man ¢s intemperate we are doubt- 
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less understvod according to the ordinary acceptation 
of the language used to be describing a characteristic of 
the man If what we say is true, the person described 
has become addicted or habituated to the excessive 
use of alcoholic beverages; a single or very rare excess, 
no matter how gross, would not give him that trait of 
character. Hence, if the condition of this policy had 
been, without qualification, ‘‘7f he shall become in- 
temperate,” proot of habit would have been needed to 
make out a breach of the condition, and the charge of 
the Court below in response to the defendant’s 9th 
request (p. 75) would have been unexceptionable. 

So also if the policy had read ‘‘if he shall become 
intemperate and thereby his health is impaired or 
delirium tremens is induced” the charge would have 
been correct. The jury must have been satisfied of 
two things (1) that the insured had become intemper- 
ate, 2. e., habituated or addicted to the excessive use of 
alcoholic beverages, and (2) that such habit or addic- 
tion had caused the particular result mentioned. 

But a single debauch, such as on the evidence, 
Davey indulged in at Alexandria Bay just before his 
death, is certainly an intemperate act. It is a distinct 
step towards the formation of the habit of excess 
which characterizes the individual as intemperate. 
Therefore, if such a debauch, as in Davey’s case, 
induces delirium tremens or impairs health, the person 
who has been guilty of it may be aptly described as 
having become so far intemperate as to impair his 
health vr induce delirium tremens. Hence we say the 
condition of this policy is not limited to the case of a 
habit or injurious addiction producing impairment of 
health or delirium tremens, but covers any intemper- 
ate act producing that result. 


IX.—The evidence, if believed by the jury, might or 
might not in their judgment make out a case of in- 
jurious addiction, but might in either of two aspects 
have established a breach of the condition ‘* become so 
far intemperate as to impair his health or induce 
delirium tremens.” 
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(a.) As establishing an act of intemperance, impairing 
his health or inducing delirium tremens (see 9th 
prayer). 

Consuming two quart bottles of liquor in a single 
night, resulting in a condition of sickness and de- 
lirium tremens, as testified to by Drs. Watson and 
Bruce, terminating in death, present a case of 
a single act of intemperance or a drunken de- 
bauch, impairing his health and inducing delirium 
tremens. 


(b.) As establishing a practice not necessarily habitual, 
but so far intemperate as to impair health (see 
10th and 11th requests, and instruction of Court in 
reply). Known to his friends as customarily drink- 
ing liquor; drinking it in large quantities at Alex- 
andria Bay for several years; finally, in 1881, con- 
suming, fora period of ten days, on some days as 
much as a quart of liquor in addition to other drink- 
ing, and on every day at least six or seven drinks in 
addition to what he drank in the evening, followed 
by consuming two quart bottles of liquor in a single 
night; his illness resulting therefrom and his sub- 
sequent death, as already detailed, established a use 
justifying the finding that, if not habitually intem- 
perate, he had become so far intemperate as to im- 
pair his health. 


We therefore contend: 


1. That it was not necessary, in order to prove the 

insured had ‘‘become so far intemperate as to 
impair his health,” that it should be established 
that he was ‘* injuriously addicted ” or habituated 


to the use of alcoholic liquors. 


¢ 
~ 


2. That proof of intemperance, iz any degree, re- 
sulting in impairment of health or delirium tre- 
mens, established that he was so far intemperate 
as to impair his health or induce delirium tremens. 
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3. That it is not only possible, but a fact, that a 
degree of intemperance, not amounting to in- 
jurious addiction, often produces impairment of 
health or delirium tremens. 


I 4. That therefore the Court erred in instructing the 
jury that the degree of intemperance referred to 
in the policy was an injurious addiction. 


5. That consequently the jury were misled into 
supposing that, notwithstanding they should find 
that the intemperate use of alcoholic liquors pro- 
duced impaired health and delirium tremens, it 
was no defense unless such intemperate use 
amounted to an injurious addiction. 


X.—There is no case deciding the question here pre- 
sented, to wit., whether the words, ‘‘ so far intemper- 
A ate,” are satisfied by no degree of intemperance less 
than an ‘“‘injurious addiction” or habit. All of the 
cases of any authority turn mainly upon two ques- 
tions: 1st, What constitutes habitual intemperance? 
and, 2d, Whether the words ‘‘sober and temperate 
habits” refer to habitual intemperance? There is a 
wide difference between the questions presented in 
. these cases and that in the case at bar. 


XI.--In N. W. Ins. Co.yMuskegon Bank (122 U. &., 
501), there were two separate pleas or defenses: Ist, 
That the insured was habitunily intemperate prior to 
and at the time of issuing the policy. 2d. That after 
the issuing of the policy the insured became habitu- 
ally intemperate, and so far intemperate as to impair 
his health and induce delirium tremens, and that 
thereby the said policy became and is null and void. 
The opinion (page 503) states: ‘* The issues were tried 
upon two allegations of habitual intemperance before 
and after the issue of the policy.” Again, at page 
505 the opinion states: ‘‘ The questions which the 
jury had to respond to were whether Comstock was 
of intemperate habits at the time the policy was taken 
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out, and whether he became habitually intemperate 
after that period. The whole case depended so far as 
the jury was concerned upon the true definitions of 
the words ‘ habitually intemperate,” taken in con- 
nection with the testimony on the subject at these 
two different periods. The plaintiff was not vound to 
prove that the assured was temperate, or that he was 
a temperate man; but the defendant was bound to 
prove, not only that Comstock was intemperate at 
those periods, but that he was ‘‘ habitually so.” 

From the report it is apparent that defendant’s “| 
counsel made no attempt to obtain a construction of 7 
the condition which should cover anything else than | 
‘‘ habitual intemperance.” His exceptions assumed | 
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that the jury must be satisfied that the insured was ' 
habitually intemperate, and directed the attention of 


this Court merely to the question of what constitutes 

habitual intemperance. Moreover, the condition of é : 
the policy differs from that in the present case in not ' 
restricting the meaning of the word ‘* intemperate” 
by the use of any qualifying phrase, leaving it open to a 
mean ‘‘ habitually intemperate.” The language of the 
policy in the present case, ‘‘so far intemperate as to 
impair his health,” &c., eliminates the element of 
habit from the signification of the word ‘‘ intemper- 
ate.” ‘To be within the condition, it is unnecessary to ps 
be habitually intemperate, but only so far intemperate 
as to impair health. 


Third. 


The judgment should be reversed, and a new trial 
ordered. 


THERON G. STRONG, 
Of Counsel for Plaintiff in Error. 
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The questions presented for the consideration of 
this Court are purely questions of law. 

The verdict of the jury settled the facts, upon the 
evidence submitted to them, and the Court who lis- 
tened to all of that evidence have refused to disturb 
the verdict, approving, or atleast not disapproving, 
of the conclusions at which the jury had arrived. 

It remains therefore, only for this Court to deter- 
mine whether the Court below has committed any 
error in matter of law which entitles the defendant 
company to a reversal of the judgment which has 
been rendered against it. 

The assignments of error cover all of the excep- 
tions taken by the defendant to the ruling of the 
Court on the trial of the eanse, and go even be- 
yond this. The fifteenth and sixteenth assignments 
(page 82 of the record) are based upon the findings 
of the jury and not upon the ruling of the Court. 
Even if true as therein stated this Court cannot and 
will not give them any consideration. 
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I proceed, therefore to present my views of the 
questions raised by the exceptions taken to the rul- 
ing of the Court, in the order in which they were 
raised upon the trial of the cause. 


The first and fourth exceptions relate to one sub- 
ject only, and give rise to but one question for the 
consideration of this Court. They may, therefore, 
be considered together. 

In order to understand the grounds upon which 
they rest, and the weight to be attached to them, if 
any, itis important to consider for a moment the 
facts surrounding them, and out of which they arise. 

The plaintiff on the trial had introduced the proof 
necessary to entitle her to a recovery, and had 
rested her case. With the evidence thus offered was 
the physician’s certificate and affidavit of death. 
This was one of the requiremeuts of the company 
before the claim could be paid. It was made accord- 
ing to the form prescribed and furnished by the 
company. As a part of it, the physician was required 
to answer certain questions. One question was: 
“What was the direct cause of his death?” To 
this he answered : “ Exhaustion from hoematemissis.”’ 
Another question was, ‘What were the indirect 
causes of death?” To this he answered: “ Expo- 
sure to the sun and cirrhosis of the liver.” And 
another question was: “ Was his last illness oecca- 
sioned, or had his general health been impaired, by 
any pernicious habits?” His answer to this was, 
“He was in the habit of using stimulants and a great 
deal of tobacco.” 

The defendant then, after the plainfiff had rested, 
in support of its defence, introduced, with other tes- 
timony, evidence for the purpose of proving that the 
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deceased had been in the habit of the excessive use 
of alcoholic liquors. 

After the defendant had concluded its testimony 
the plaintiff in rebuttal offered to prove that the de- 
ceased never was in the habit of using alcoholic 
liquors to excess. 

The plaintiff objected to any proof on this subject. 
It was insisted that the certificate of the physician 
was conclusive upon this point against the plaintiff. 
The physician having said that the deceased was in 
the habit of using stimulants and a great deal of to- 
bacco, the defendant maintained that this statement 
could not be contradicted, nor any further testimony 
given by the plaintiff on this subject. What was 
said by Court and counsel on this question appears 
on pages 46 and 47 of the record. 


It is as follows: 


“ Plaintiff's counsel then opened for the plaintiff in 
rebuttal and called as a witness on the part of the 
plaintiff in rebuttal— 

Dr. James A. MILNE, who, being duly Sworn ac- 
cording to law, testified as follows: 

Direct examination by Mr. Linn : 

Mr. Keassy. Do you propose to prove by this wit- 
ness the facts you have stated—that he was not in 
the habit of using alcoholic liquors ? 

Mr. Linn. I do, so far as he is concerned. 

Mr. Keassy. I object to any proof on this subject, 
aud it will apply to all the testimony of this nature. 
The condition of this policy was that before the 
policy was issued he had not been in the habit of 
using alcoholic stimulants often or daily. 

The Court. Excessively. You do not mean to 
say that this company does not mean to pay if a man 
takes a drink occasionally ? 

Mr. Keassy. [ am not touching apon that point. 
The condition of the policy was that it should be 
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void if he was in the habit of using stimulants so as 
to impair his health. When he comes to die it is 
the habit of the company in all cases to put to the 
physician of the party certain questions, which are 
directed to—find out from the source best qualified 
to know—from the physician of the party insured, 
or his friends—what is the fact as to that condition, 
whether it has been fulfilled or not, and therefore 
they ask these three questions: ‘Was his last illness 
occasioned, or had his general health been impaired, 
by any pernicious habit ?” “Was his health impaired 
by intemperance or his death caused, directly or in- 
directly, from intemperance ? ” 

Now, it is perfectly plain that if in wuswer to 
these inquiries the friends of the insured procured 
their family physician to assert the affirmative to all 
those questions, the case is ended, and they cannot 
get their money. It is an admission that his death 
was caused by the use of alcoholic liquor. 

The Court. I do not regard that as evidence of 
the fact stated, but simply a fulfillment of the re- 
quirement of the company. 

Mr. Kerasspy. Then, if the physician to whom they 
applied assert that his death was caused by intem- 
perance ? 

The Court. I have held that that is not evidence 
of the fact stated there, but shows that the party in- 
sured has complied with the requirement of the 
company; thatis all. It isnot independent evidence 
of the facts stated in the certificate. 

Mr. Keassy. Would your honors nold that where 
a party presents that certificate as proof of loss it 1s 
not evidence of the facts as against them ? 

The Courr. No, sir; the mere declaration of the 
doctor, made in pursuance of the company’s require- 
ment, is not evidence. In other words, there must 
be proof of loss, and that must be shown by the in- 
sured, and the execution of this paper is merely to 
show that the contract, so far as that is concerned, is 
complied with. 


~ 
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Mr. Keassy. Would it be held, then, that if the 
plaintiff has presented his own physician’s certificate 
asserting that the man died of cirrhosis of the liver, 
we are not entitled to assume that the man died of 
that disease, but we must prove it. 

The Court. Yes, sir; it is a requirement of the 
company, and if 1t were to be permitted to be used as 
evidence, you would have the evidence of the physi- 
cian without the right of cross examination. You 
may note an exception, if you wish. 

To which raling and decision of the Court defend- 
ant’s counsel pray an exception, which is allowed by 
the Court and sealed accordingly. 


JOHN 'T. NIXON, J. [x s.] 


The Court then charged the jary upon the same 
subject in manner following: (Page 73 of the re- 
cord.) “ Although as you have heard through the 
progress of this trial, this certificate is not to be 
taken as evidence of the truth of the fact stated here, 
it is proper to be taken into consideration by this 
company, to whom it must be furnished for their 
consideration in ascertaining the truth touching the 
circumstances of the death of the insured, and here 
is a suggestion which is certainly entitled to weight, 
in so far as it may afford a full and complete justifi- 
cation of the course this company has taken in mak- 
ing inquiry as to the cause of death and in insisting 
that its liability, in view of the information gathered, 
shall be determined by the proper tribunal.” 

The second exception then upon this subject was 
taken as follows: (Page 78 of the record.) “And 
the said defendant then and there also excepted to 
the words in brackets in that part of the charge of 
the Court as is in these words, to wit: 

* Although as you have heard through the pro- 
sress of this trial (this certificate is not to be taken 
as evidence of the truth of the fact stated here), it 1s 
proper to be taken into consideration by this com- 
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pany, to whom it must be furnished for their consid- 
eration in ascertaining the truth touching the cir- 
cumstances of the death of the insured.” 

And said detendant prayed that his said exception 
may be sealed, and it is sealed accordingly. 


JOHN T. NIXON, J. [Ls] 


Upon these two exceptions the first, second and 
fifth assignments of error were made in the following 
manner: (Page 80 and 81 of the record.) 

“JT. That the Court erred in deciding, at folios 
9207-214, that the certificate of death furnished to 
the plaintiff in error by the defendant in error, was 
not evidence of the facts stated therein, and that, 
notwithstanding the introduction of the same in 
evidence by the defendant in error it was not con- 
clusive, but subject to be contradicted by the defend- 
ant in error. 

Il. That the Court erred .in allowing the wit- 
ness, James A. Milne, to answer the following ques- 
tion, put to bim by the counsel for the defendant in 
error : 

“ What were his habits as tothe use of intoxicating 
liquors so far as they came to vour knowledge and 
observation ?” 

The Court erred in admitting this question, as it 
is in contradiction of the phvsician’s certificate, and 
the defendant in error cannot contradict that. (Fols. 
217-218.) 

V. That the Court erred in charging tue jury that 
“this certificate of death is not to be taken as evi- 
dence of the truth of the fact stated here.” (Fol. 
353.)” 


Now, we ask why should any statement made by 
a physician, friendly or unfriendly, who happens to 
be called to the bedside of a dying man whose life 
has been insured, as to the cause of his death or the 
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habits of his life, be conclusive against the world as 
to the facts therein represented ? 

But the counsel may say it is not conclusive 
against the world, only against the party procuring 
him to make the certificate. 

The party, however, does this simply in obedience 
to the requirements of the company. And the an- 
swer given by the Court to the objection is a com- 
plete refutation of its reasonableness or soundness. 

Besides, if instead of simply making the certificate 
this physician had been called by the plaintiff as a 
witness, and had testified in the most positive terms 
that the deceased had been addicted to the excessive 
use of alcoholic stimulants, and had died of delirium 
tremens, his testimony would not have been concelu- 
sive upon the party calling him. He might have 
been contradicted by other witnesses in as strong 
terms as he himself had testified. A party is always 
at liberty to contradict his own witvess. He can- 
not attack his character for truth, but he is at liberty 
to contradict his statements ad libitum. 


1 Wharton on Evidence, See. 549. 
1 Greenleaf on Evidence, Sec. 443. 


It was very clear that the Court put this whole 
matter fairly and correctly before the jury. They 
held that the certificate of the ‘physician was not 
conclusive, that the plaintiff had a right to offer 
other testimony for the purpuse of showing that it 
was not strictly correct, but left the statement made 
by the physician, with the other testimony in the 
‘ause upon the same subject, for the consideration 
of the jury in making up their verdict. 


Il. 


The second and third exceptions may be considered 
together, and are found on pages 77 and 78 of the 


printed record. 
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They relate to the charge of the Court. 

That part of the charge which gave rise to them is 
found on page 72 of the printed case. 

It is as follows: “Itis alleged in the first place 
by the defendant that an answer of William A. Davey 
to a question found in this application was untrue, 
and therefore, by the express terms of the contract, 
it was absolved from any liability to pay anything 
on this policy. That question is as follows: “ Has 
the party ever been addicted to the excessive or in- 
temperate use of any alcoholic stimulants or opium, 
or does he use any of them often or daily? The 
answer to that is, “ No,” which imparted the infor- 
mation that he had never been addicted to the exces- 
sive use of any alcoholic liquor or opium, and that 
he did not then, at the time of the answering of this 
question, habitually use any of them, often or daily. 

“You will observe, gentlemen of the jury, that this 
relates to the condition of things existing at the time 
of the execution or signing of this application, July 
16th, 1878. It relates to the habits and course of 
life of William A. Davey at that time. He is bound 
by his contract to make a truthful answer to that 
question, and if it isin any sense untrue, the con- 
tract between him and the insurance company was 
void, and cannot be the basis of any claim for the 
amount stated in the poliev. You will consider the 
evidence which has been produced here by the de- 
fendant to support the allegation made that the 
answer Is untrue. Ido not intend to advert to it in 
detail, or more than in the most general way, bat sim- 
ply to say to vou that you must be satisfied from the 
evidence’ produced by the detendant before you (be- 
cause the burden is upon the defendant) that at the 
time when this question was answered by Mr. Davey 
he either had been addicted to the exeessive or in- 
temperate use of alcoholic stimulants or opium, or 
that he was at that time in the habit of the frequent 
or daily use of it. If you are so satisfied, why then 
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the answer was untrue, the contract void, and the 
plaintiff is not entitled to recover the amount of this 
poliey.” 

The two exceptions fonnded upon this part of the 
charge are as follows (page 77 and 78 of the record) : 

“Thereupon the defendant then and there prayed 
aun exception to the word in brackets in that part of 
the charge of the Court as is in these words, to wit: 

“The answer to that is ‘No,’ which imparted the 
information that he had never been addicted to the 
excessive use of any alcoholic liquor or opium, and 
that he did not then, at the time of the answering of 
this question (habitually), use any of them often or 
daily.” 

And said defendant prayed that his said exception 
may be sealed, and it is sealed accordingly. 


JNO. T. NIXON, J. [L.8.] 


And the said defendant also then and there ex- 
cepted to the words in brackets in that part of the 
said charge of the Court as is in these words, to wit: 

“1 do not intend to advert to it in detail, or more 
than the most general way, but simply to say to you 
that you must be satisfied from the evidence pro- 
duced by the defendant before you (because the bur- 
den is upon the defendant) that at the time when 
this question was answered by Mr. Davey he either 
had been addicted to the excessive or intemperate 
use of alcoholic stimulants or opium, (or that he was 
at that time in the habit of the frequent or daily use 
of it.)” 

And said defendant prayed that his said exception 
may be sealed, and it is sealed accordingly. 


JNO. T. NIXON, J. [1.8] 


The assignments of error arising from this part of 
the charge of the Court are in the following language 
(page 81 of the printed record) : 
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Ill. “That the Court erred in charging the jury 
that the answer ‘No’ to the question ‘Has the party 
ever been addicted to the excessive or intemperate 
use of any aleoholic stimulants or opium, or does he 
use any of them often or daily?” imparted the infor- 
mation that he did not then—at the time of the an- 
swering of this question—habitually use any of them 
often or daily. 

The Court erred in making use of the word 
“habitually.” (Fol. 345). 

LV. “That the Court erred in charging the jury “that 
they must be satisfied that at the time when the 
above question was answered by Mr. Davey, he either 
had been addicted to the excessive or intemperate 
use of alcoholic stimulants or opium, or that he was 
at that time in the habit of the frequent or daily 
use of it.” The court erred in useing the phrase ; 
‘for that he was at that time in the habit of the 
frequent or daily use of it.” (Fol. 348.) 


These exceptions and assignments of error seem to 
be mere unmeaning quibbles. Can it reasonably be 
pretended that if a man does use alcoholic stimulants 
often or daily he does not do it habitually, he is not 
in the habit of doing it? If he does use them often 
or daily, while he does so, it must be his habit, and 
he must do it habitually. When he ceases to do it 
then the habit ceases. We speak of « man’s habit 
as being that which he is accustomed to do frequent- 
ly, or that which he does often or daily. 


{if. 


The fifth, sixth, seventh and eighth exceptions 
relate to the same subject matter and may be con- 
sidered together. 
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They are found on pages 78 and 79 of the record 
and relate also to the charge of the Court. 

The requests made to the Court to charge, and the 
charge of the Court, which gave rise to these excep- 
tions, are contained on page 75 of the record. They 
are as follows: 

“8th. The impairment of health referred to need 
not be « permanent impairment of health in order to 
avoid the policy.” ‘The impairment of health con- 
templated by this condition of the policy is not ne- 
cessarily permanent or irremediable, nor is it the 
temporary indisposition or disturbance usually re- 
sulting from a drunken debauch, but it is the de- 
velopment of disease or the impairment of constitu- 
tional vigor by the use of intoxicating beverages in 
such a degree and for such a time as is ordinarily 
understood to constitute intemperance.” 

“Oth. The expression in the policy, ‘became so 
far intemperate as to impair his health,’ does not 
mean habitual intemperance, but an act of intem- 
perance producing impairment of health is within 
the condition of the policy and renders the policy 
null and void, except as therein provided.” “This in- 
struction is refused, the words of the condition are 
to be expounded according to the common and popular 
acceptation of their meaning. In this sense of them a 
single excessive indulgence in alcoholic liquors is not 
intemperance, but there must be such frequency in 
their use, continued for a longer or shorter period, 
as indicates an injurious addiction to such indal- 
eence.” 

The exceptions taken to this part of the charge 
(pages 78 and 79) are as follows: 

“And the said defendant then and there also ex- 
cepted to the Court’s refusal to charge the jury as 
prayed for in the eighth request, to wit : 

“The impairment of health referred to need not 
be a permanent impairment of health in order to 


avoid the policy.” 
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And the said defendant prayed that his said ex- 
ception may be sealed, and it is sealed accordingly. 


JNO. T. NIXON, J. [1 8.] 


And the said defendant then and there also ex- 
cepted to that part of the charge of the Court, in 
words as follows, to wit: 

“The impairment of health contemplated by this 
condition of the policy is not necessarily permanent 
or irremediable, nor is it the temporary indisposition 
or disturbance usually resulting from a drunken 
debauch, but 1t is the development of disease or the 
impairment of constitutional vigors by the use of 
intoxicating beverages in such a degree and _ for 
such a time as is ordinarily understood to constitute 
intemperance.” 

Aud said defendant praved that his said exception 
may be sealed, and it is sealed accordingly. 


JNO. T. NIXON, J. [L. s.] 


And the said defendant then and there also ex- 
cepted to the Court’s refusal to charge the jury as 
prayed for in the ninth request, to wit: 

“The expression in the policy ‘became so far in- 
temperate as to impair his health’ does not mean 
habitual intemperauce, but an act of intemperance 
producing impairment of health is within the con- 
dition of the policy, and renders the policy null and 
void except as therein provided.” 

And said defendant prayed that his said exception 
may be sealed, and it is sealed accordingly. 


JNO. T. NIXON, J. [L. s.) 


And the said defendant then and there also ex- 
cepted to that part of the charge of the Court as is 
in these words, to wit: 

The words of the condition are to be expounded 
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according to the common and popular acceptation of 
their meaning. “In this sense of them a single ex- 
cessive indulgence in alcoholic liquors is not intem- 
perance, but there must be sucli frequency in their 
use, continued for longer or shorter period, as indi- 
“ites an injurious addiction to such indulgence.” 

Aud said defendant prayed that his said exception 
may be sealed, and it is sealed accordingly. 


JNO. T. NIXON, J. [u.8.] 


The assignments of error made upon these excep- 
tions are upon page 81 and 82 of the record and are 
in the following language : 

VI. That the Court erred in refusing to charge 
the jury as prayed for in the eighth “ request” to 
charge, to wit: 

* The impairment of health referred to need not 
be a permanent impairment of health in order to 
avoid the pohey.” 

VIL. That the Court erred in charging the jury, 
in answer to the eighth request, as follows : 

“The impairment of health contemplated by this 
condition of the policy,” is uot necessarily perma- 
nent or irremediable, nor is it the temporary indis- 
position or disturbance usually resulting from a 


drm. 'en debaueh, but it is the developement of dis- 
eas the impairment of constitutional vigor by 


the use of intoxicating beverages in such a degree 
and for such a time as is ordinarily understood to 
cons itute intemperance. (Fol. 356.) 

VIIL. That the Court erred in refusing to charge 
the jury as prayed for in the ninth “‘request to 
charge,” to wit: j 

“The expression in the policy ‘become so far in- 
temperate as to impair his health’ does not mean 
habitual intemperance, but au act of intemperance 
producing impairment of health is within the con- 
dition of the policy, and renders the policy null and 
void, except as therein provided.” (Fol. 366.) 
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IX. That the Court erred in charging the jury, in 
answer to the tenth request, as follows: 

“The words of the condition are to be expounded 
according to the common and popular acceptation of 
their meaning. In this sense of them a single ex- 
cessive indulgence in alcoholic liquors is not intem- 
perauce, but there must be such frequency in their 
use, continued for a longer or shorter period, as indi- 
mates an injurious addiction to such indulgence.” 
(Fols. 366, 367.) 


The condition of the policy to which these re- 
quests and assignments of error refer will be found 
on page 84 of the record. 

“If he shall become so far intemperate as to im- 
pair his health, or induce delirium tremens,” * * * 
‘this policy shall be null and void.” 

This language is certainly not to receive a strained 
construction for defeating a recovery upon this 
policy. What, then, is the plain and natural import 
of the terms used? Can it with any reason be sail 
of a man who has on a single occasion indulged ex- 
cessively in the use of alcoholic stimulants that he 
has become intemperate—that he is an intemperate 
man? Yet, according to this language, in order to 
render the policy void, he (the man) must become 
intemperate, and he must become so far so as to 
impair his health. Now, is not the plain import 
of this languag: that if the insured shall become 
addicted to the use of alcoholic stimulants to such 
an extent as to be called intemperate, and then by 
reason thereof his health shall be impaired, the 
policy shall be void ? 

To become intemperate certainly means to acquire 
intemperate habits. The definition of “ intemperate ”’ 
in Webster’s dictionary is ‘‘addicted to an excessive 
or habitual use of spirituous liquors.”’ 

One single debauch, however excessive, clearly 
cannot, with any reason, be said to subject a person 
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to the charge of being addicted to intemperate 
habits, or to have become intemperate. 

What was said by this Court in the case of Jnsur- 
ance Company v. Foley, 105 U.S. Reports, oo4, has 
« bearing upon this question. We quote the 
language of the Court: 

‘The charge given by the Court, as stated above, 
correctly presented the law of the case. The ques- 
tion was as to the habits of the insured. His ocea- 
sional use of intoxicating liquors did not render him 
a man of intemperate habits, nor would an excep- 
tional case of excess justify the application of this 
character t» him.” * * * * 

‘When we speak of the habits of a person, we re- 
fer to his customary conduct, to pursue which he has 
acquired a tendency from frequent repetitions of the 
same acts. It would be incorrect to say that a man 
has a habit of anything from a single act. A habit 
of early rising, for example, could not be affirmed of 
one, because he was once seen on the streets in the 
morning before the sun had risen; nor could intem- 
perate habits be imputed to him because his appear- 
ance and actions on that occasion might indicate a 
night of excessive indulgence. The Court did not, 
therefore, err in instructing the jury that 1f the habits 
of the insured, “in the usual, ordinary, and every 
day routine of his life, were temperate,” the repre- 
sentations made are not untrue, within the meaning 
of the policy, although he may have had an attack of 
delirium tremens from an exceptional over-indulgence. 
It could not have been contemplated from the lan- 
guage used in the policy that it should become void 
for un occasional excess by the insured, but only 
when such excess has by frequent repetitions become 
a habit.” 

A similar question was presented to this Court in 
the “ North Western Mutual Life Insurance Company 

Muskegan National Bank,’ decided in May last and 
precisely the same views are there expressed as in 


the case just quoted. 
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LV. 


The ninth, tenth, eleventh and twelfth excep- 
tions relate to the same matter. They are found on 
. 7) a1 80.f the reeord. They are answered 
by the Court, together. The requests to charge, and 
the charge of the Court out of which they arose are 
as follows (pages 75-76) : 

“10th. If the jury find that the illness of William 
A. Davey at Alexandria Bay in the summer of 1881, 
which sesulted in his death, was occasioned by the 
use of alcoholic liquors, the policy was null and 
void, except as therein provided in the 8th section.” 

“ith. If the jury find that the illness of William 
A. Davey at Alexandria Bay in the summer of 1881, 
which resulted in his death, was not occasioned 
wholly by the use of alcoholic liquors, but that the 
use of the same contributed to said illness, his health 
was impaired by said liquors and the policy is null 
and void, except as provided in the 8th section.” 

“These points are answered together: If the jury 
find that the illness of William A. Davey at Alexan- 
dria Bay in the summer of 1881, which resulted in 
his death, was caused either wholly or partially, by 
the intemperate use of alcoholic liquors, as explained 
in answer to the 9th prayer of the defendant, the 
policy was thereby avoided, except as therein pro- 
vided in section 8th.” 


If the Court was correct in the interpretation of 
the meaning of that part of the policy jast con- 
sidered, referred to in the 8th aud 9th exceptions, 
“if he shall become so far intemperate as to impair 
his health,” &c., then clearly these last two excep- 
tions fall to the ground. What is it possible to say 
more in favor of the defendant, with this under- 
standing of the meaning of the policy, than was said 
by the Courtin reply to these requests to charge? 


V. 


The thirteenth and fourteenth exceptions also per- 
tain to the same matter, and arose out of the 12th 
request to charge. This request and the answer of 
the Court are found on page 76 of the record, 

“12th. If the jury find that the said William A- 
Davey drank alcoholic liquors at Alexandria Bay, to 
the extent testified to by the witnesses for the defense, 
and the effect of the same was to impair his health in 
any degree the policy is void, except as provided in 
the 8th section. The jury must consider the testimony 
on both sides touching the habits, course of life, and 
condition of William A. Davey at Alexandria Bay, 
and if they are satisfied that they became so far 
intemperate, as before explained, and then indulged 
his injurious taste as to impair his health in any 
degree, the policy is void, except as provided in the 
8th section.” 


We submit to this Court that the charge in this 
respect was all that could be required bythe defendent. 

Will it be pretended that, if the jury believed that 
the insured did drink liquors at Alexandria Bay to 
the extent testified to by the witnesses for the defense, 
discarding all of the evidence on the part of the plain- 
tiff, but that he drank it as he took any other medicine 
as a preventive or restorative remedy against sick- 
ness or disease, and not in gratification of a depraved 
taste, or in obedience to, or in the indulgence of a 
vicious or intemperate habit, that such an administra- 
tion of it would vitiate the policy ? 

Yet if the Court had charged in this respect as 
requested by the defendent, such would have been 
the effect of the charge, and it would undoubtedly, 
have been erroneous. 

What the Court said upou this point pat the mat- 
ter fairly and correctly before the jury. 
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In finally submitting the matter to the jury, the 
Court summarized the whole case, and put it so fairly 
and intelligibly that I cannot forbear to quote the 
language used, as a conclusion to what I desire to 
submit to this Court. 

‘Now, gentlemen, there are two qnestions for your 
consideratiou here, two branches of inquiry to which 
you must devote yourself to decide this case for the 
plaintiff or defendant: In the first place, was the 
question which I have read to you, No. 6, truthfully 
or untrathfually answered at the time the application 
was made out for this insurance? If the evidence 
satisfies you that before that time Mr. Davey was 
addicted or had been addicted to the excessive or 
intemperate use of any aleoholicstimulants or opium, 
or was heat the time inthe habit of using any of these 
often or daily—if the evidence satisfies your con- 
science that the answer, his denial of his addiction 
to such habit or such daily or frequent use of aleo- 
holie liquor or opium is untrue, why, it is your duty 
to find against the plaintiff Ifyou are not satisfied, 
however, then, so far as that ground of defence is 
concerned, why the defeudant’s case will fall.” 

“Tn the next place, yon wiil consider the habits 
and course of the life of Mr. Davey after the execu- 
tion and delivery of this policy of insurance. Did 
he become so far intemperate as to impair his health 
or induce delirium tremens; did he become intem- 
perate in the sense which I have explained to you 
in answer to the defendant's praver of instructions, 
and was his bealth impaired by such intemperance ? 
If there is sufficient proof to satisfy you that this con- 
dition of the policy was broken by the habits and 
course of life of Mr. Davey after the execution of 
the policy, and his indulgence contributed to his 
death, then the plaintiff is not entitled to recover. 
As you consider the proofs on both sides touching 
these two branches of the ease, vour verdict will be 
for the plaintiff or defendant.” 
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Supreme Court of the United States, 


OCTOBER TERM, 1887. 


F. P. TALKINGTON, et al. Appellants, ) 
vs. + No. 968. 


HENRY M. DUMBLETON, Appellee. 


Appeal from Circuit Court of the United States for the 


District of Oregon. 


Motion OF APPELLEE TO Dismiss THE APPEAL: 


Now comes H. M. Dumbleton, appellee, by Frank VY. 
Drake, his attorney, and respectfully suggests to the Hon. the 
above named Supreme Court, that it appears upon the face of 
the record herein that the matter in dispute on this appeal 
does not exceed the sum or value of $5,000, and further that 
said appeal is colorable only and is mainfestly frivolous and 
taken for the -urposes of delay. 

Wherefore, appellee moves the Court that said appeal be 
dismissed, with costs and damages to appellee, on the ground 
that the matter in dispute in this Court on said appeal does 
not exceed the sum or value of $5,000. 
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And said appellee, by his said attorney, further moves the 
Court, under the rules thereof, to affirm the decree of said 
Circuit Court, with damages and costs to appellee, on the 
ground that this appeal was mainfestly taken for delay, and 
that the question of the jurisdiction of this Court over the 
vase, relied upon by appellants is palpably frivolous, and that 
the proceedings by appellants are not taken bona fide. 

FRANK VY. DRAKE, 
Attorney for Appellee. 


IN SUPREME COURT OF THE UNITED STATES. 
October Term, 1887. 
F. P. TALKINGTON, 


D. MARX, AND 
“4 ’ ‘ 
E. C. JOERGENSEN, Appellants, 


No. 968. 


Us. 


| 
H. M. DumMBLETON, Appellee. ) 


Appeal from the Circuit Court of the United States, District 


of Oregon. 
Brief for Appellee, on motion to dismiss Appeal : 


STATEMENT OF THE CASE. 
—™ Pat ’ ' . . 
Equity in Court below to determine a trust-estate in, and to 
compel a re-conveyance by the trustee of a moiety in lands to 


eit iene 
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the equitable owner (appellee) with accounting ; and to obtain 
cancellation of a mortgage executed by the trustee to his co- 
defendants (and co-appellants.) 

The Complaint in substance charges that on February 23, 
1885, the complainant (appellee here) being the owner of a 
moiety in specified lands, was, by certain false, deceitful and 
fraudulent representations and practices of defendant Talking- 
ton (appellant), induced to convey the same, to said Talking- 
ton, in exchange for a property and business of ‘Talkington, 
which was comparatively valueless. That said Talkington, 
immediately thereafter encumbered the lands so conveyed to 
him, by mortgage to his co-defendants (and co-appellants), 
Marx and Joergensen, partners, in the sum of $890, and that 
Marx and Joergensen were at all times cognizant of the frauds 
of their co-defendant; concluding in usual form of demand 
for re-conveyance with tender of accounting and refusals of 
defendant. 

THE SUM OR VALUE IN CONTROVERSY: Complainant 
(appellee), in his bill places the value of his estate in the lands 
at $7,000 (see appendix, hereto, page 2), and charges that 
through the misrepresentations and frauds of defendant Talk- 
ington as to the value of the property and business transferred 
by Talkington to complainant for his lands, he on February 
23, 1885, was induced to convey and did convey his lands to 
Talkington in exchange for property and business which 
proved to be comparatively valueless. 

The answer admits the ownership of the estate in the lands 
to have been in complainant (appellee) till the conveyance 
thereof to Talkington, but denies “that said property or com- 
plainant’s interest therein, was on February 15, 1885, or al 
any time since has been of the value of $7,000, or of any 
greater value than $4,000,” (See appendix hereto, page 13), 
and the answer thereupon sets up matter tending to show that 
the property and business exchanged by Talkington for the 
lands equaled the value of the land, viz : $4,000 (see appendix, 
page 19 to 21), and concludes with averment that at the time of 
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the transfer complained of “the said saloon, stock in trade 
and the good will thereof was of the value of at least $4,000 ” 
(appendix page 21, italics my own). 

Marx and Joergensen answered setting up the mortgage for 
$890, executed to them by Talkington. 

Complainant responded with replications. 

The pleadings were verified by the respective parties in 
person. 

Upon the issues thus joined, the cause went to an Examiner 
who took the testimony and reported the same to the Court. 

The testimony touching the value of complainant’s interest 
in the lands “the sum or value in controversy ” will be found 
in the appendix hereto pages 25 to 29, complainant producing 
three witnesses, including himself; and defendant calling six 
witnesses, including himself, and introducing a lease of the 
premises; this,evidence was conflicting, that of defendant tend- 
ing to show that the value of the land was less than $5,000. 

The Court found as a fact, that complainant’s interest in the 
lands was $5,000 and no more, (finding 2 appendix page 30), 
and decreed a reconveyance of the title by defendant to com- 
plainant upon the payment of $812 by complainant to defend- 
ant Talkington. (Appendix page 34). 

This motion of appellee that the appeal be dismissed, is 
made under a stipulation (appendix page 35), and the assump- 
tion that appellant will tender to this Court one or more affi- 
davits taken ex parte, since the appeal was perfected, to the ef- 
fect that the property in controversy, is in fact of a value 
greater than $5,000, and this, notwithstanding the denials of 
defendants in their pleading, the testimony of their witnesses 
called for the purpose, and the adjudication of the Court in 
their favor in that behalf. 


THE Record ANNEXED: The pleadings and findings of the 
Court, in full, and so much of the evidence as was adduced at 
the trial on the question of the value of the property is an- 
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nexed hereto in form of an Exhibit, and references thereunto 
made, 


(The use of italics has been adopted to aid in references). 


POINTS AND ARGUMENT. 


It is claimed on behalf of appellee : 
1. That upon the record the cause does not fall ‘within the 
jurisdiction of this Court. 


2. That affidavits cannot be here received to contradict the 
record, or impeach the findings of the Cireuit Court. 


3. That appellants, (if willing), will not be permitted here 
to falsify the pleadings or issues by them urged upon and tried 
out by the Court below. 

4. That this is a case and instance wherein both costs and 
damages should be awarded against appellants under the 
statutes and the 6th rule of this Court. 


To THE FIRST POINT. 


The issues presented, tried and determined below, were: (1), 
the value of complainant’s interest in the lands ; the value of 
defendants property exchanged for the lands, thus determining 
an element or badge of fraud, viz: inadequacy of consideration : 
(2), the existence of actual frauds charged in the bill; (3), ae- 
counting between the parties. 

Upon these issues and the proofs adduced, the Court below 
entered a decree from which it appears that the amount, or 
value in controversy does not exceed $5,000. 

The rules for the determination of the question of jurisdic- 
tion in this Court in such cases have been “too long settled 
to require discussion.” Complainant in his bill stated that at 
the time of the trunsaction complained of his interest in the 


lands was worth $7,000, (appendix page 2). 
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This allegation is met by denial of defendant who further avers 
that complainant’s estate in the lands did not exceed $4,000, 
(appendix page 13). 

Complainant charges that the property received by him 
from Talkington in exchange for the lands did not exceed in 
value $1,000, (appendix page 6): Defendant avers in response 
that the property so exchanged was of the value of at least 
$4,000, (appendix page 21). Thus was this issue as to the 
consideration received by complainant presented. Proofs in 
extenso were presented thereon, (appendix pages 25 to 29). 
The Court on the evidence found the value of the lands to be 
$5,000 and no more (finding 2 appendix page 30), and the 
value of the property exchanged by defendant Talkington there- 
4p nl 4f _ for tebe $1,500, {append pase 31), and after adjudging the 
j ~—— existence of fraud as charged, and the adjustment of intermed- 
nn iate accounts between the parties entered a decree that upon 

es payment by complainant to defendant Talkington of $812, he 
(Talkington) reconvey the lands to complainant. Thus it ap- 
pears, that as to defendant, there has not been, nor is there now 
a controversy in amount or value exceeding $5,000. 

In the case of Merrill vs. Petty (16 Wall. 338) which was 
libel in personam with decree below for $1,292.84, on a motion 
to dismiss the appeal the Court at pp. 344-5 concisely stated 
the rules upon which appellee relies, in this language : 


“ Much discussion of that question is certainly unnecessary, 
as the rule in this Court has been settled for the period of 
sixty years, that where the writ of error is brought by the 
defendant in the original action, the matter in dispute is the 
amount of the judgment rendered in the Circuit Court, as 
this Court can only affirm the judgment rendered in that 
Court. 

“ Attempt was subsequently made, it must be admitted, to 
call in question the rule established in those two cases (3 Pet. 
34; 7 Cranch, 276), but this Court re-affirmed the rule in the 
most authoritative manner, deciding as follows : 

(1.) “That the amount required is to be ascertained and 
determined by the sum in controversy at the time of the judg- 
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ment in the Circuit Court, and not by any subsequent addi- 
tions thereto, such as interest. 

(2.) “(Gives rule where plaintiff is appellant.) 

(3.) “ That if the verdict is given against the defendant for 
a less sum than $2,000, and judgment is rendered against him 
accordingly, that, in that state of the case, nothing is in con- 
troversy between him and the plaintiff, if the plaintiff aequi- 
esces in the judgment, beyond the sum for which the judgment 
is given, and vonsequently the defendant is not entitled to any 
writ of error.” 


See Hilton vs. Dickinson, 108 U. S., 165. 


In Thompson rs. Butler (95 U. 8., 695) a verdict was 
rendered at the trial against Thompson for $5,066.17. Butler 
remitted $66.17, and took judgment for $5,000. Thompson 
brought the case to this Court on writ of error. Butler moved 
to dismiss because the matter in dispute did not exceed $5,000. 
The Chief Justice in announcing the decision of the Court 
sustaining the motion again declared the rule: “ As the writ 
of error was sued out by the defendant below, the amount in 
controversy was fixed by the judgment” citing (Merrill vs. Petty 
and other cases.) 

So, also in the case of Walker vs. U. S., 4 Wallace, 163; 
and cases there cited. 

“Nothing but the judgment is in dispute between the 
parties.” 

Gordon vs. Ogden, 3 Pet., 33. 
Knapp vs. Banks, 2 Howard, 73. 

The case of Lamar vs. Micou (104 U.S.) is strikingly analo- 
gous to this upon the principle relied upon by appellee. No 
jor affirmative matter,or plea is set up by 
defendants involving the jurisdictional sum. There are but 
the denials that the property exceeds in value the sum of 
$4,000, and of the facts and equity charged in the bill. De- 
fendant Talkington sought nothing below but to reduce the 
claim of value of the land (and his corresponding liability 
thereon), and to defeat the suit. They succeeded by denials 


set-off, counter claim 
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and proof in reducing complainant’s claim of the value in 
controversy, and pro tanto, defendant’s liability to account 
therefor. So that the following language used by this Court 
in dismissing the appeal in Lamar vs. Micou is especially 
applicable here : 

“ This is an appeal by the defendant below from a decree 
against him for less than $5,000. There is no claim of set-off, 
or counter claim, except to reduce the amount of the recovery. 
In no event can he get any money decree in his favor. All he 
seeks to do is to defeat the claim of the appellee. Conse- 
quently the amount in controversy so far as this appeal is 
concerned is fized by the decree (citing cases). In effect he insists 
that, under the rule of liability established against him in the 
Court below, the decree should have been for more than $5,000, 
and that for this reason he is entitled to an appeal, so that he 
may show he is not liable at all. This, we think it clear ts 
not the law.” 


The concluding sentences of the foregoing paragraph are 
italized here, because they are particularly apt, and are referred 
to hereafter, viz: on the second point in argument. 

In all the cases, it is safe to say that this Court has always 
tested its jurisdiction by the record unless the record is silent. 
I have found no case contra. 

Proceeding upon the controversy presented in the pleading, 
tested by the rule applied in Gray vs. Blanchard, 97 U. &., 
564; Tintsman vs. National Bank, 100 U.S., 6; Hilton vs. 
Dickinson; 108 U. S., 165 and James vs. Citizens National 
Bank, 110 U.S., 52; the amount in controversy at most; is 
but $3,188. Complainant alleged the value of his interest in 
the lands to be $7,000. Defendant admitted the value to be 
$4,000, but denied further value. The Court found, as a fact, 
that complainant’s interest in the lands was of the value of 
$5,000, and no more, and decreed a a re-conveyance upon 
payment by complainant of the sum of $812. 

Thus the amount upon which appellant presents a contro- 
versy here is insufficient, whether his pleadings be considered 
as a basis, or the findings of the Court be adopted. 
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Dows 2nd Another vs. Johnson, 110 U. S., 223, seems to be 
conclusive on this point. 


THE APPEAL AS TO MARX AND JOERGENSEN : The amount 
in controversy as to the co-appellants Marx and Joergensen is 
measured by their mortgage, which is but for the sum of $890 
(appendix page 22, answer of Marx and Joergensen and find- 
ing of Court No. 8, appendix page 32). 

“ When the object of a suit is to apply property worth more, 
to the payment of a debt for less than the jurisdictional 
amount, it is the amount of the debt, and not the value of the 
property that determines the jurisdiction of this Court.” 

(Gibson vs. Shufeldt, 122 U.S., at page 29, citing Farmer’s 
Bank of Alexandria vs. Hoff, 7 Pet. 168.) 

Clearly, Marx and Joergensen, as well as their co-appellant, 
are here upon the most frivolous of pretexts, seeking delay. 


That the several defendants cannot join in appeal and 
thereby increase the amount in controversy is settled. 


Russell vs. Stansell, 105 U. S., 303. 
Ex parte B. & O. R. R. Co. 


Adams vs. Crittenden. 


Tue REcorD Is CONCLUSIVE AS TO JURISDICTIONAL AMOUNT. 


SECONDLY: Appellants having in the stipulation (appendix 
pages 35, 36) and otherwise expressed intention to tender 
affidavits to the effect that the value of the moiety of the lands 
in controversy exceeds the jurisdictional sum, thereby to estab- 
lish the jurisdiction of this Court over the case, appellee 
excepts to such tender and insists that such affidavits cannot be 
received or considered ; that the record in this case discloses a 
solemn adjudication of the Court below upon the point which is 
conclusive, and that in such cases this Court upon reason and 
long established usage, will consider such record only. 

In Richmond vs. City of Milwaukee (21 How., 391) the 
Chief Justice, in response to a petition (or motion) to vacate a 
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former order of dismissal of the appeal for want of jurisdiction, 
and to reinstate the case upon an affidavit showing the value of 
the property involved to be $2,500, declared: “where the 
value is stated in the pleadings or proceedings of the Court 
below, afidavits have never been received to vary or enhance 
it, in order to give jurisdiction. And the affidavit now offered 
could not have been received, even if filed before the argument 
of the case.” 

In 4 Cranch, 216 (U. S. vs. Brig Union) appellants without 
objection examined a witness viva voce in this Court as to the 
value of the subject of appeal. The record disclosed that an 
appraisement of the property involved had been made by an 
officer of the Court below, under its order. This Court adopted 
the appraisement made under the supervision of the Court 
below as the dest evidence, and dismissed the appeal. Justice 
Johnson alone held a contrary view upon the grounds that “the 
appraisement was a thing not perfected. It was not acted upon, 
and might have been impeached.” 


In Gray vs. Blanchard (97 U. 8., 564) and Banking Associa- 
tion vs. Insurance Association (102 U. S., 121) wherein it 
affirmatively appeared from the records that the amount in 
controversy was insufficient, this Court regarded only the record 
and dismissed the appeals ; and in Webster vs. Ins. Co. (110 
U. S., 386) it was declared that “ arrangements between parties 
contradictory to their pleadings, and so evidently made for the 
purpose ° " ° to bring it within the jurisdiction 
of this Court cannot be recognized here.” The appeal was dis- 
missed upon the jurisdictional facts appearing in the record. 
And in Lee vs. Watson (1 Wall., 337) the action was, originally, 
and in fact, to recover less than $2,000 (the then minimum sum.) 
Pending the trial below, by consent of parties, plaintiff’s demand 
for damages was amended and enlarged to $2,100. Verdict for 
defendant. It appeared from the record and the judge’s certi- 
ficate that the jurisdiction of the appellate Court did not attach 
and the writ was dismissed. 
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Where the record is silent it must be conceded at once that 
affidavits can be received, the affirmative probably being upon 
him who invokes jurisdiction, but it is contended by appellee 
that no case exists where a judgment of the lower Court upon 
a point involving the jurisdictional amount here has been per- 
mitted to be assailed either directly or collaterally, in order 
that the jurisdiction of this Court might be invoked. 
Nor is there record of a proceeding in this Court, wherein it 
has permitted joinder of issue upon the truth or falsity of a 
finding or judgment below in order that your Honors might 
determine your jurisdiction in a cause. Surely, if one party 
may here attack the verity of a judgment or finding, the other 
may be permitted to sustain it, and thus would be evolved a 
new element of litigation and a course of procedure whereby 
the labors of this Court could be wholly devoted to trying out 
preliminary jurisdictional controversies. 


CONTRADICTORY AFFIDAVITS INADMISSIBLE. 


THIRDLY: If appellants shall insist on presenting the pro- 
posed affidavits, and claim thereon that the value of the in- 
terest in the lands exceeds $5,000, then it is submitted in ad- 
dition to what was last suggested that they present an anomalous, 
and somewhat audacious proposition to this Court. 

Under the sworn answer upon which the cause was tried in 
the Court below, the value of the property was asserted to be 
not over $4,000, and, to tender issue on the allegation of com- 
plainant of inadequacy of the consideration, defendant avered 
that the property exchanged for the lands was at least $4,000, 
(appendix pages 13, 21). 

Seven witnesses for defense were called at the trial to prove 
the value of the lands to be less than $5,000, and numerous 
others to prove “ adequacy of consideration.” Success in part 
attended their efforts and the lands were adjudged to be of the 
value of $5,000 and no more. 
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So the proposition is here sharply presented: whether ap- 
pellants can be permitted (even at their request) to come here, 
and thus stultify themselves; thus falsify their record below ; 
thus assail the solemn judgment duly entered, and thus tender 
proof of a successful effort on their partto mislead and deceive the 
Court below. It must be conceded that such will be the logical 
and literal effect. 

If this be permitted shall not appellee, (if he possesses the 
inclination) also be permitted to respond and introduce ex parte 
affidavits of unknown witnesses to reduce this jurisdictional 
valuation, even though the act should necessarily involve a dis- 
closure of an inexcusable attempt on his part to mislead and 
deceive the Court appointed to try the issues as presented to it? 

Estoppel lies against them. 

The language hereinbefore quoted from the case of Lamar 
vs. Micou is especially apt and applicable here. 7 

And to the poimt, upon principle, are cases hereinbefore 
cited, viz: 

Richmond vs. City, 21 How. 391. 
Webster vs. Ins. Co., 110 U. S., 380. 
Gray vs. Blanchard, 97 U.8., 564. 
Lee vs. Watson, 1 Wal., 337. 

95 U.S., 695, 


AGAIN: appeals in Equity are heard in this Court, upon the 
pleadings and proof below ; neither new evidence or amendments 
to the pleadings are permissible here. (Pacific R. R. Co., vs. 
Ketchum, 95 U. 8.1; 92 U.S. 1; Section 998 Rev. Stat). 

And it is submitted that this proposed new and contradictory 
evidence is inadmissible on the present condition of defend- 
ant’s answer. 

(It should be said, here, that the distinguished gentleman whose 
appearance was entered on the other side after the appeal was 
here, and for whom great respect is entertained, has, surely, up 
to this time, had no opportunity to become acquainted with the 
cause or the record in the case, and that the views expressed 
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herein proceed with the knowledge that the proposal to sub- 
mit the class of affidavits referred to has been made without 
deliberate consideration). 

If the affidavits be relied on to show that the lands have in- 
creased in value since the decree was entered, still the fact re- 
mains that the pleadings, record and evidence below can only 
be considered by this Court; and the objection still lies to the 
reception of proof of one state of facts to sustain jurisdiction, 
and the consideration of the converse thereof to defeat the suit, 
The rule in Lamar vs. Micou again applies. 

Again: neither subsequent increase of value, accrued in- 
terest, or costs can enter into the computation in determining 
the jurisdictional amount. 

Merrill vs. Petty, 16 Wal. 338. 

Thompson vs. Butler, 95 U.5., 695. 
Walker vs. United States, 4 Wallace, 164. 
Knapp vs. Banks, 2 Howard, 73. 

W. U. T. Co., vs. Rogers, 93 U.S., 565. 


Any appreciation of value subsequent to the decree, may 


have been followed by depreciation of value subsequent to the © 


affidavits. 

Jurisdiction here cannot be determined by the fluctuations 
in value of property subsequent to decree below, for in such 
cases jurisdiction would be ousted or restored by the market 
rates of the property. 


Costs AND DAMAGEs SHOULD BE AWARDED. 


Finally it is submitted, that this case falls within the cate- 
gory referred to by the Honorable the Chief Justice in Whitney 
vs. Cook, (99 U. S. 607), and covered by rules 6 andQ3 of this 
Court, and contemplated by the Statutes, (Rev. Stats., Section 
1010, 1012). This case is here upon a supersedeas bond, the 
title to and right to possession of the lands being in the mean- 
time in abeyance. The claim of right to file affidavits flatly 
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adverse to their proceedings below, is a confession by appel- 
lants of knowledge, that, upon the record, they are wrongfully 
here. 

In Whitney vs. Cook, Mr. Chief Justice Waite, delivering 
the opinion of the Court, says : 


“ This is a motion to affirm only. Our amended rule 6 allows 
a motion to affirm to be united with a motion to dismiss. This 
implies that there shall appear on the record at least some color 
of right to a dismissal. That is not pretended in this case. 
We are therefore compelled to deny the motion. 

Our experience teaches that the only way to discourage friv- 
olous appeals and writs of error is by the use of our power to 
award damages, and we think this is a proper case in which to 
say that hereafter more attention will be given to that subject, 
and the rule enforced both according to its letter and spirit. 
Parties should not be subjected to the delay of proceedings for 
review in this Court without reasonable cause, and our power 
to make compensation to some extent for the loss occasioned 
by an unwarranted delay ought not to be overlooked. ” 


It may be argued—not by appellants, for, surely it does not 
now lie in their mouths—that this Court is without jurisdic- 
tion, either to affirm or award damages; but there is much 
force in the position that the proceedings were sufficient to de- 
lay appellee in the fruits of his judgment and bring him here at 
great expense. Appellants have certainly so far submitted 
themselves to the jurisdiction of this Court, as to be liable to 
amercement in costs and damages, if their proceedings are frivo- 
lous, taken for delay, or mala fides. 

This Court has such jurisdiction over these appellants and 
their cause as enables it to rebuke or punish bad faith, and 
protect in some measure a party wrongfully brought here and 
delayed, by affirmance of the decree below, with the costs and 
damages contemplated by the Statutes (Rev. Statutes, Sections 
1010 and 1012), and the rules of Court, even though the Court 
would decline jurisdiction “ on the merits.” 
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The motion for affirmance is therefore respectfully urged. 
Appellee’s motions are humbly submitted, with tender of 
apology for prolixity. 
FRANK V. DRAKE, 
Attorney for Appellee. 
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THE AFFIDAVITS. 


Since the preceding matter was in type and printed, appel- 
lant’s affidavits arrived and their distinguished attorney has 
generously submitted a copy thereof for inspection. 

Further argument thereon is submitted with hesitation. 

If the matter now attempted to be established by these affi- 
davits were true, why did defendant under his solemn oath 
deny the fact, and take the witness stand in person? Why did 
he frame issue thereon for the consideration and determination 
of the trial Court, and present witnesses for whose truthfulness 
he made voucher, to that Court, and thus seek (as they would 
now make it appear) to deceive the Court below, both as to 
the issues in this cause and the facts in the case ? 

Why were not these affiants called at the trial as witnesses ? 

It is not from apprehension that this Court will consider the 
affidavits for the purposes intended, that comment is here 
indulged, but to again insist that such proceedings should be 
stamped with deserved disapproval and visited with a merited 
penalty. 

An affidavit of Constance A. Dakyns is presented. She was 
called as a witness by complainant at the trial. Her testimony 
there in chief (see appendix page 25) conforms to her statement 
in the affidavit, but the cross-examination of the witness by the 
defense at the trial (appendix page 26) so far affected the value of 
her opinion or judgment that the Court below did not adopt her 
estimate. 

This circumstance illustrates the necessity for the rule that 
ex parie affidavits will not be read to attack either the findings 
or decrees of a Court when made upon full hearing. 

Those findings and decrees are verity. 

No rules of estopple are more firmly settled than those which 
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hold litigants to their pleadings and to facts established by their 
own witnesses. 


TALKINGTON’s AFFIDAVIT: The complaint was filed Apri/ 
20, 1886. Talkington’s verified answer was filed Jey 14, 1886, 
wherein, as before repeated, he denied that the value of the 
estate in controversy ‘‘ was on February 15, 1884, or at any 
time since has been of the value of $7,000, or of any greater 
value than $4,000 ” (appendix page 13). 

His affidavit, now presented, runs: “In my opinion the 
interest in controversy at the commencement of this suit could 
not have been sold for more than $4,500. If there had been no 
litigation concerning this property it could have been sold in 
April, 1886, for $5,500, and it was worth and could have been 
sold in December, 1886, for $6,000.” 

Comment on this man and his methods will not be pressed. 

hat he was capable of the frauds found against him by the 
Court at the trial is palpable. 

In which instance is he truthful ? 


THE PoIntT WAS FULLY CONTESTED AND LITIGATED : 


In addition to what has before been said I wish to repeat 
: that issue was taken on the value of the land, in the pleadings. 
The defense was framed upon the theory that it was less 
than $5,000. Six witnesses and a lease wk introduced 
to support that defense. Their attorneys at the trial cross- 
examined complainant’s witnesses upon that theory (see the 

Exhibit page 26). 

In their printed brief to the Court which tried the case they 
stated the disputed points in these terms (page 3 of their 
printed brief): “Disputed: I. The value of Winchester 
farm. II. Value of saloon, stock and fixtures and good 
will. III. Misrepresentation and falsification of books,” and 
thereupon they review the testimony of the witnesses who 
testified to the value of the land (pages 3 and 4 of their brief ) 
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concluding on page 4 in the following words: “ From this 
testimony and considering the interest of the witnesses, we 
think it can fairly be said to be worth—the one-half—about 
$3,500, and this view is strengthened by the fact that com- 
plainant leased his half for ten years for $250 per year and 
lessee to pay taxes.” 

The arduous labors of the learned attorneys for the defense 
were so successful in that behalf that they convinced the Court 
and established the fact that the lands in controversy were 
worth but $5,000; that their client should be liable to account 
for no greater value, and further succeeded in reducing the 
claim against him in the sum of $812, to be paid him on a re- 
conveyance. 

The effect of the affidavits now offered is to attack the cor- 
rectness of the findings of the eminent Judge who patiently 
heard and considered the cause at the trial. If he erred in 
judgment as to the weight of the evidence on the point, as is 
now sought to be shown, it was the result of direct and _persis- 
tent efforts of defendants to accomplish that end. 

If these affidavits state the truth, appellants merit punish- 
ment ; they are trifling with the Courts, and are reckless of 
their doings. 

The brief referred to will be exhibited to opposite Counsel 
and submitted herewith. 

Very respectfully, 
FRANK VY. DRAKE, 
Attorney for Appellee. 
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APPENDIX. 


EXTRACTS FROM RECORD RELIED ON IN SUP- 
PORT OF MOTION TO DISMISS APPEAL. 


The Pleadings, Findings and Decree of the Circuit Court, 
and so much of the evidence inthe record as was 
introduced at the trial touching the value 
of the premises in controversy. 


[The titles of the Court and Cause and verifications are here omitted—all the 


pleadings were verified. ] 


THE BILL. 


To the Hon. the Judges of the Cireuit Court of the United States, 
for the District of Oregon, for the Ninth Cireuit. 

H. M. Dumbleton, a subject of the Kingdom of Great Britain 
and a citizen of Exmouth, England, brings this, his bill against 
F. P. Talkington, of the City of Salem, Oregon, and a citizen 
of the State of Oregon, and D. Marx, and E. C. Joergensen, 
severally residents in the City of Portland, Oregon, and citizens 
of the State of Oregon, and thereupon your orator, humbly 
complaining, showeth unto your Honors: 
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That from, to wit, the 15th day of February, A. D. 1884, to 
and until, to wit, the 23d day of February, A. D. 1885, your 
orator possessed and was seized in fee simple of an undivided 
moiety, viz: an undivided one-half interest and estate in and to 
certain lands, realty and appurtenances thereto belonging, situ- 
ate, lying and being in the County of Douglass, and State of 
Oregon, bounded and particularly described as follows, to wit : 
The donation land claim of John Aiken and wife, being claim 
number fifty-one (51) in Sections thirty (30) and thirty-one (31), 
in Township twenty-six (26) South, Range five (5) West, and 
claim number fifty-three (53), in Sections twenty-five (25) and 
thirty-six (36), in Township twenty-six (26) South, Range six 
(6), West of Willamette Meridian, containing six hundred and 
forty-two and ;7, acres, also all that part of the donation land 
claim of Calvin C. Reed, being claim number forty-seven (47), 
notification number 3429, in Township twenty-six (26) South, 
Range five (5), West of Willamette Meridian, lying South of 
the North Umpqua River, containing three hundred and twenty- 
two (322) acres. Said land containing in the aggregate 962.76 
acres, more or less, excepting two acres, more or less, heretofore 
deeded by J. S. Aiken and wife to W.S. Gilliam, also excepting 
that certain piece of land heretofore and now used by Constance 
A. Dakyns and Charles S. Dakyns, and upon which was and 
now is situated the dwelling house of said Constance A. Dakyns 
and Charles S. Dakyns. 

That said moiety, and estate of your orator in and to said 
described lands and premises at all the times herein stated was 
and now is of great value, viz: of the value of Seven Thousand 
Dollars. 

And your orator further showeth unto your Honors that de- 
fendant, IF’. P. Talkington, for a period of more than six months 
next immediately preceding said 23d day of February, A. D. 
1885, had been and then was conducting as proprietor and 
owner a saloon and bar-room known as “ Dickinson’s Sample 
Rooms,” in the City of Salem, Oregon, and engaged in the 
business of retailing liquors, beer, wines and the like, at said 
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place, and owned and possessed at said time and place certain 
saloon furniture, fixtures and stock in trade, used in and about 
his said business. 

That your orator being minded to sell and dispose of his 
aforenamed moiety and estate, in and to the lands and premises 
hereinbefore described, did, on or about the 10th day of Feb- 
ruary, A. D. 1885, go to the City of Salem aforesaid, to seek 
and negotiate a sale of his said named interest and estate in 
and to said lands and premises, at a fair and reasonable price 
therefor, and procure a purchaser at the value thereof; that 
immediately subsequent to the arrival of your orator in said 
City of Salem, as aforesaid, he was made acquainted with and 
introduced to said defendant, Talkington, who immediately 
thereupon, and prior to, and on said 23d day of February, A. 
D. 1885, covinously combining and conspiring with divers 
other persons to your orator unknown and deceitfully contriv- 
ing how to injure and over-reach your orator, and with intent 
and purpose to cheat, wrong and defraud him of his said prop- 
erty and estate in said lands, and with intent and purpose to 
procure of and from him a conveyance and deed thereof, with- 
out fair compensation or consideration therefor, did, at divers 
times between the 10th and 23d days of February, A. D. 1885, 
make and cause to be made by others divers statements, repre- 
sentations, declarations and assertions to your orator to the 
purport and effect that the aforesaid property and business so 
as aforesaid owned and conducted by defendant, Talkington, at 
and in said saloon was of great value, and productive of much 
profit; that the said business, property and stock in trade of 
defendant Talkington, aforenamed, was at said last-named time 
and on said last-named date of the value of over Seven thou- 
sand dollars ; that the said business theretofore and then being 
conducted and carried on by said defendant Talkington, in and 
at said named saloon, had long been and then was prosperous 
and productive of large profit, and long had been and then was 
producing a net profit of large sums of money, to-wit: of three 
hundred dollars per month, and that the monthly receipts of 
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said busines long had been and then were as great as six hun- 
dred dollars per month; and said defendant Talkington at 
divers times then and there, in pursuance of his aforesaid pur- 
pose and intent, did exhibit to your orator a certain pretended 
book of accounts in apparent corroboration and ostensible 
proof of his said declarations, and declared, represented and 
pretended to your orator that said book of accounts was the 
book of accounts kept by him in his said business and con- 
tained true and accurate entries and statements of the amounts 
of the receipts and expenses in and about said business ; and 
your orator avers that ‘said pretended book of accounts as so 
exhibited to him did at said time appear to disclose and seemed 
to verify said statements so as aforesaid, by defendant, made at 
said time. | 

That your orator was not at the time of the transfers and 
conveyances hereinafter named experienced in the business of 
saloon keeping, or of retailing goods or articles sold at places 
of such kind, nor was he possessed of any knowledge or infor- 
mation of the real values of the furniture, fixtures or stock 
in trade so as aforesaid theretofore and then owned and pos- 
sessed by said defendant, ‘Talkington, but that your orator at 
said times believed all and every the statements, representa- 
tions, declarations and assertions so as aforesaid to him made 
to be true, and continued so to believe until after the convey- 
ance and deed hereinafter mentioned had been by your orator 
executed and delivered to said defendant Talkington. 

And your orator further shows unto your Honors, that at 
divers times during the period of time last hereinbefore men- 
tioned, viz: from February 10th A. D. 1885, to and including 
February 23d, A. D. 1885, said defendant Talkington, in further- 
ance of his aforesaid covinous and fraudulent intent, represented, 
asserted and declared to your orator that he (said Talkington) 
could and would procure to be made to your orator a lease for 
a long term of years of the building and premises then being 
occupied as a saloon as aforesaid, and at divers times during 
said last-named period of time, proposed and offered to pur- 
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chase of and from your orator his said moiety, interest and es- 
tate, in and to the lands, premises and appurtenances hereinbe- 
fore described, upon considerations, terms and conditions to the 
effect following, that is to say : 

That said defendant, Talkington, would convey, assign and 
deliver to your orator his said named business and his said 
saloon furniture, fixtures and stock in trade hereinbefore 
mentioned, and should and would procure and execute to your 
orator a lease of the premises and saloon wherein said business 
was being conducted for a term of two years; and that in con- 
sideration thereof your orator should make a deed and convey- 
ance of his said moiety, interest and estate in and to said named 
lands and appurtenances to said defendant Talkington, and 
should and would assume payment and agree to pay to defend- 
ants, D. Marx and E. C. Joergensen, the sum of five hundred 
dollars in satisfaction of a certain indebtedness theretofore, and 
then owing and due to them by said defendant Talkington. 

And your orator avers that at all said aforementioned times 
said defendant Talkington expressed great friendship for your 
orator, and treated and entertained your orator with great 
apparent hospitality and generosity, and your orator at all said 
times confiding in said professions of friendship, and the truth- 
fulness of said Talkington verily believed that all and several 
the aforesaid statements, representations, declarations and 
assertions so as aforesaid made to him were true, and that said 
exhibit of a pretended book of accounts contained true and 


accurate entries and statements of the receipts and expenses of 


said business of said defendant Talkington; and your orator 
upon faith of the truthfulness thereof was deceived, over- 
reached, misled and induced to accept and agree to said named 
proposal and offer of defendant Talkington, and acting under 
his said faith and belief and fully believing that said defendant 
Talkington was dealing fairly with him and was not intending 
to take advantage of him, your orator was induced to make and 
execute, and on, to wit, February 23d, A. D. 1885, so acting 
and believing, and being so misled, overreached, deceived and 
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induced, did make, execute and deliver to said defendant 
Talkington a deed and conveyance of all, and singular, his 
estate and title in and to his said moiety, interest and estate of, 
in and to said aforenamed and described lands and appurte- 
nances, and did assume and undertake to satisfy and pay to 
said defendants, D. Marx and E. C. Joergensen, said named 
indebtedness of said defendant Talkington, to them, viz, said 
named sum of five hundred dollars. 

And your orator further shows to your Honors, that on said 
23d day of February, A. D. 1885, said defendant Talkington 
did assign and deliver to your orator said named business and 
saloon, and the firniture and fixtures thereof, and the stock in 
trade therein confisting of small quantities of whiskey, beer, 
brandy, gin, wines and the like, but at said time and at all 
times thereafter npglected and refused to procure or execute to 
your orator a leage of the premises and saloon wherein said 
business had beer? and was then being conducted and carried on. 

And your oratdr further avers and shows unto your Honors 
that all and every said aforenamed statements, representations, 
declarations and assertions so as aforesaid made and caused to 
be made by said defendant Talkington to your orator to the 
purport and effebt that the said property and business so 
formerly owned apd conducted by said Talkington at and in 
said saloon and btsiness was of great value, and productive of 
much profit, and $f the value of seven thousand dollars, and 
that said business,had long been and then was prosperous and 
productive of large profits, and long had been and then was 
producing a net pfofit, and that the monthly receipts of said 
business had long been or had ever been as great as six 
hundred dollars ber month were wholly false. And your 
orator avers that aid business at said named time was. of no 
value and wholly without profit or gain. ‘That the said saloon 
furniture, fixtures‘and stock in trade did not at the time of said 
conveyance and transfer exceed in value the sum of one 
thousand dollars. * That said pretended book of accounts did 
not contain true or accurate statements of the receipts thereto- 
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fore, and then being had in and from said business; that said 
pretended accounts had long been by said defendant Talkington 
falsely kept, and contained false and fictitious entries of pre- 
tended receipts of said business, and that said false and fictitious 
entries of receipts were so by him made with the intent and 
purpose of misleading, deceiving and defrauding expected 
purchasers of said saloon and business, and of misleading, 
deceiving, overreaching and defrauding your orator in and about 
said aforenamed transaction, sale and conveyance. That your 
orator had no knowledge, information or suspicion of said 
aforenamed covinous, deceitful, false and fraudulent practices, 
doings and declarations of said defendant until after said above- 
named sales, conveyances and transfers were completed and 
ended. 

And your orator further showeth unto your Honors that in 
order to secure the said named defendants, D. Marx and E. C. 
Joergensen, payment of said named sum of five hundred dollars, 
your orator on said named 23d day of February, A. D. 1885, 
executed and delivered to them a chattel mortgage therefor on 
said above described furniture and saloon fixtures so as afore- 
said on that day assigned and transferred by defendant Talk- 
ington to your orator, and that nothing has been paid thereon. 

And your orator further avers that he is informed and be- 
lieves, and thereupon charges the fact to be, that on or about 
the 26th day of February, A. D. 1885, said named defendant, 
Talkington, made, executed and delivered to defendants, D. 
Marx and E. C. Joergensen, a mortgage in and for the sum of 
about eight hundred and ninety dollars upon the moiety, inter- 
est and estate of, in and to the said named lands and appurte- 
nances hereinbefore described, and so as aforesaid theretofore 
conveyed by your orator to defendant, Talkington. ‘That said 
before-mentioned sum of five hundred dollars, so as aforesaid, 
theretofore due, and owing by said Talkington to said Marx and 
Joergensen, and which your orator had as aforesaid undertaken 
and agreed to pay, is included in and constitutes a part of said 
named sum of eight hundred and ninety dollars so named in 
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and covered by gaid last named mortgage of said Talkington to 
said Marx and Joergensen, and your orator is informed and be- 
lieve and thereupon charges the fact to be that the whole thereof 
remains unpaid’ and that said mortgage is and now remains 
wholly unsatisfied and unpaid; that said sum so secured by 
said last named mortgage bears interest, but of the rate or 
amount thereof four orator is uninformed. 

Your orator farther showeth unto your Honors that immedi- 
ately upon the execution and delivery of said abovenamed deed 
and conveyance, said Talkington entered into the possession of 
the interest and ‘estate of the lands and appurtenances so con- 
veyed and everesince has received and enjoyed the proceeds, 
rents and profits'thereof, amounting as your orator is informed 
and believes to about the sum of four hundred dellars. And 
your orator further avers that since said entry of said Talking- 
ton into and upon said lands he has permitted and committed 
waste thereon to*the great injury and damage thereof, to wit, in 
the sum of ; dollars. 

And your orator further shows and avers that immediately 
upon the concludion of the above detailed transaction between 
said Talkington znd himself, on said February 23d, A. D. 1885, 
he entered into the possession of said saloon and property there- 
in and of the conduct of the business thereof, and so continued 
to be and to do #pr the period of about two months. That dur- 
ing said period gf two months last named your orator for the 
first time learned of the deceptions, misrepresentations, conceal- 
ment, artifice, falsehoods and frauds which had as hereinbefore 
set forth been practiced upon him, and that said business long 
had been, and thén was, unprofitable, and that he had been over- 
reached, grossly Gefrauded and deceived, and that it was impos- 
sible in the condfict of said business for him to pay the said 
sum of five hunaved dollars so agreed by him to be paid to said 
Marx and Joergénsen. That on or about May Ist, 1885, said 
Marx and Joergénsen insisted upon payment to them of said 
named sum of money and threatened to institute legal proceed- 
ings against your orator to foreclose said named chattel mort- 
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gage theretofore as aforesaid executed by him to them; that he 
was at all said last named period of time unable to make pay- 
ment thereof. 

And your orator avers that he is informed and believes and 
upon such information and belief charges the fact to be that im- 
mediately subsequent to said 23d day of February, A. D. 1885, 
and during the whole of said last named period of time, said 
defendant, Talkington, in furtherance of his said intent and 
purpose to injure, wrong and defraud your orator, and contriv- 
ing how to strip and divest him of his property and substance, 
and confederating and conspiring with said aforenamed other 
persons, to your orator unknown, and by divers fraudulent 
means, dishonest acts and doings, and by artifice, cunning and 
deceit did procure and cause a large share and portion of the 
wines, liquors and stock in trade, so as aforesaid assigned and 
transferred by him to your orator, to be taken, wasted and lost, 
and did take and remove and procure to be removed and taken 
from your orator’s possession, without his knowledge or consent, 
and deliver and cause the same to be delivered to persons, to 
your orator unknown, large amounts of said stock in trade upon 
false, fictitious and pretended sales thereof, and did waste and 
strip your orator of much of his substance, money, property and 
effects, to his great damage and injury, and until your orator 
being without money or merchantable property or means to 
continue said business, and being so as aforesaid pressed for 
money and threatened with legal proceedings was compelled to, 
and did, on or about said Ist day of May, A. D. 1885, discon- 
tinue said business and dispose of and sell the remnant and 
residue of said stock in trade and all of said saloon, furniture 
and fixtures for the best and utmost price he could get, viz: for 
the sum of fifty dollars, and the payment or agreement to pay, 
by the purchaser, of the debt and liability of your orator to de- 
fendants, Marx and Joergensen, amounting to about the sum of 
eight hundred and fifty dollars. That one, George Hoey, be- 
‘ame and was the pretended purchaser at said last named sale, 


and that said Hoey negotiated and made said last named pur- 
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chase at the secret instance and request of and with money fur- 
nished by defendant Talkington, and that said Hoey immedi- 
ately after prochring said transfer and possession from your 
orator made a [Sill of sale and delivered possession of all said 
property last Aescribed, without consideration, to defendant 
Talkington, wh® ever since and now is in possession of the 
whole thereof. 

And so your cali avers and shows, that the only consid- 
eration received by him in and about said named transactions, 
and for the interest and estate in said lands and appurtenances 
so formerly by fiim held, enjoyed and possessed and hereinbe- 
fore described, was and is said last-named sum of fifty dollars ; 
that the interest and estate in said lands and appurtenances 


hereinbefore degcribed has in the meantime been productive of 
»@ , . . 
rents and profits of great value, the precise amount whereot 


is unknown to ‘your orator; and that said lands and appurte- 


nances have by said defendant Talkington, since said 23d day of 


February, A. Dy. 1885, been subject to strip, waste and injury 
to the great damage thereof, the precise amount of which is not 
known to your ¢rator. 

And your orator further showeth unto your Honors, that 
since said last-named transfer and delivery of property by him, 
and since the discove ry by him of the wrong doings, misrepre- 
sentations, ‘deces ts and frauds so as aforesaid done and _ per- 
petrated upon him by said defendant Talkington, he hath by 
himself, his agents and attorneys, repeatedly demanded of and 
applied to said, defendant Talkington and requested him to 
make and render unto your orator a full accounting and settle- 
ment of and concerning all and several the said matters, trans- 
actions, dealings, transfers and conveyances hereinbefore men- 
tioned, and of the rents and profits of said lands and appurten- 
ances by him received, and the waste and injury thereon by 
him committed ‘and permitted, and that he pay over to your 
orator such moueys of rents and profits and for damages as 
he should be found liable to do; ; and that he make, execute and 
deliver to your ‘orator a good and sufficient deed and convey- 
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ance of all the interest and estate in and to said lands and ap- 
purtenances heretofore as aforesaid conveyed by your orator to 
said Talkington, and that he satisfy, pay and discharge the in- 
cumbrance and mortgage so as aforesaid held and owned by 
defendants, Marx and Joergensen. And your orator avers 
that he at all times, at and from the first demand, application 
and request so as aforesaid made upon said defendant Talking- 
ton, has been and now is ready, willing, desirous and able to 
enter into, make and render a full, fair, mutual and complete 
accounting and settlement of all and several said named trans- 
actions, property and doings upon his part, and upon comple- 
tion thereof to forthwith pay such sum of money, if any, as 
might or may from any just cause be ascertained or found to be 
due from him to said defendant Talkington. 


And your orator well hoped that said defendant Talkington 
would have complied with such reasonable demands and re- 
quests as in justice and equity he ought to have done, but now 
so it is, may it please your Honors, he has at all times abso- 
lutely refused and still does absolutely refuse to make, execute 
or deliver to your orator a deed or other conveyance of said in- 
terest and estate in said named lands or any part thereof, or to 
satisfy or pay the whole, or any part of said named mortgage 
thereon, or to pay, render or make any accounting, settlement 
or statement as by your orator requested, or at all, or to comply 
with all, or any said requests or demands so as aforesaid here- 
tofore made to and upon him by your orator, his agents and 
attorneys. 


To the end, therefore, that justice may be had and done in 
the premises, your orator humbly prays that defendants be 
required to answer the premises; that an account may be 
taken under the direction of this Hon. Court, of what, if any- 
thing, is due to the said defendants, D. Marx and E. C. Joer- 
gensen; on the mortgage so as aforesaid executed and delivered 
to them by defendant Talkington, and if anything be found due 
thereon that defendant F. P. Talkington be decreed to pay and 
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satisfy the samt, and defendants Marx and Joergensen be 
ordered and decgeed to enter satisfaction thereof of record ; 

That a full, ¢rue and perfect account may be taken under 
the direction of the Court, between your orator and defendant 
F. P. Talkingtorf, of and concerning all and every the rents and 
profits by him received of and from said described lands and 
premises since said February 23d, A. D. 1885; and of the 
injuries, waste ayd damage thereon committed and suffered by 
him since said last named date; and of and concerning all and 
singular, the doings and transactions between your orator and 
defendant F. P. (Talkington, hereinbefore described, and if any 
residue or balance be found due to your orator, that said 
defendant Talkington be adjudged and decreed to pay the same ; 
and if any residue be found due from your orator he is ready 
and willing to«pay the same when ascertained; that said 
defendant F. P. Lalkington be adjudged and decreed to execute 
and deliver untofyour orator a good and sufficient deed, con- 
veyance and title, free from any and all ineumb.. neces, by him 
made or sufiered, or made by any person claiming under him, 
of and to the aforesaid moiety and undivided interest and estate 
in and to said premises and land, with appurtenances, herein- 
before described,,and that he may deliver over to your orator 
all title, deeds arfd writings in his possession relating thereto ; 
and in case he neglects or refuses to execute and deliver said 
deed that a Master of this Honorable Court be authorized and 
decreed to make,"execute and deliver to your orator such con- 
veyance and deed, in manner and form to be approved by the 
Court, as and for the act and deed of said defendant F. P. 
Talkington. 

And your orator prays such other and further relief in the 
premises as to your Honors shall seem meet and this case 
require. 

May it please your Honors to grant unto your orator a most 
gracious writ of gubpcena of the United States of America, to 
be directed to the said F. P. Talkington, and the said D. Marx 
and E. C. J oergensen, commanding them and every of them at a 


— ¢ - 


es ¢.. 


13 


day certain, and under certain pains therein to be specified, 
personally to be and appear before your Honors in this Hon. 
Court, and then and there to answer all and singular the 
premises and to stand to perform and abide by such order and 
decree therein as to your Honors shall seem agreeable to equity 
and good conscience. 
And as in duty bound your orator shall ever pray. 
GEO. L. WOODS, 
FRANK VY. DRAKE, 
Solicitors for Complainant. 


( Verified). (Endorsed, Filed April 20, 1886). 


ANSWERS. 
( Title of Court and cause). 


Answer of F. P. Talkington, Defendant, to the Bill of 
Complaint of Henry M. Dumbleton, Complainant. 


The defendant, F. P. Talkington, now, and at all times here- 
inafter, saving and reserving to himself all, and all manner of 
benefit and advantage of exception, which can, or may be had, 
or taken to the many errors, uncertainties, and other imperfec-. 
tions in said Bill of Complaint contained, and to the jurisdiction 
of said Court, for answer to the Bill, or unto so much thereof, 
or such portions thereof as this defendant is advised, is, or are, 
material or necessary for him to make answer unto, says: 

That he admits that the Complainant was from February 15, 
1884, until February 23, 1885, the owner of the property des- 
cribed in the Bill of Complaint, but this defendant denies that 
said property, or Complainant’s interest therein, was on February 
15, 1884, or at any time sinée, has been of the value of 
$7,000, or of any greater value than $4,000. 
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This defendant admits that for more than six months prior to 
February 23, 1885, he had been proprietor and owner of the 
business described in the Bill of Complaint, but denies that he 
was the owner of all the furniture and fixtures contained in the 
place known as “ Dickinson’s Sample Rooms,” as therein al- 
leged. ; 

The defendant,‘ further answering the Bill, admits that the 
complainant was'inclined and intended to sell said real estate 
and premises, and that about February 10, 1885, he came to the 
City of Salem to seek and negotiate a sale of his said interest 
and estate in and do the lands described in the Complaint at a 
fair and reasonable price therefor, and to procure a purchaser at 
some price, but whether at the full value thereof this defendant 
is ignorant, and has no information on the subject. Defendant 
admits that immediately, or shortly after complainant’s arrival 
at Salem, he becarhe acquainted with this defendant, but defen- 
dant denies that immediately thereupon, or prior to Febru- 
ary 23, 1885, or at any time, he covinously, or combining, or 
conspiring with ary person or persons, or deceitfully, or other- 
wise contriving hew to injure, or overreach complainant, or 
with intent, or purpose to cheat, or wrong, or defraud com- 
plainant of his said, or any property or estate in said or any 
lands, or with int#nt or purpose to procure of, or from him a 
conveyance or deed thereof, or of any part thereof without fair 
or any consideration therefor, or did between the 10th and 23d 
day of February, 1885, or at any time, make, or cause to be made 
any statement or representation, or declaration, or assertion to 
complainant to the purport or effect that defendants said property 
was of the value of $7,000, or that said business was then, or 
had been producing a net profit of $300 per month, or that 
the monthly receipts were as great as $600 per month, or that 
defendant at any time, or place, in pursuance of said alleged or 
any purpose, or intent did exhibit to complainant any book of 
account in apparent corroboration, or ostensible proof of any 

declaration, or declared, or represented, or pretended to com- 
plainant that said book of accounts, was the book of accounts 
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kept by him in his said business, or contained any true or ac- 
curate entry, or statement of accounts of any receipt or expense, 
in or about said business, or that said book so alleged to have 
been exhibited to complainant, did appear to disclose or seemed 
to verify any statement made by this defendant. This defendant 
further denies that at the time of the transfer and conveyance 
referred to in said Bill, said complainant was inexperienced in 
his business of saloon keeping, or of retailing the goods or artic- 
les sold at places of such kinds, or that he was not possessed 
of any knowledge or information of the real value of the said fur- 
niture or fixtures or stock so owned by this defendant. 

This defendant denies that complainant believed all, or any 
of the statements, or representations, or declarations, or asser- 
tions, so alleged in said Bill to have been made, to be true, or 
that he continued so, or at all, to believe until after the deed or 
conveyance described in the Bill had been made or delivered to 
the defendant, or that he believed any statement, or representa- 
tion, or declaration, or assertion of the character alleged in said 
Bill, for this defendant denies that any such were ever made by 
this defendant. 

Further answering, this defendant denies that at any time or 
place he, in furtherance of any covinous or fraudulent intent, 
represented, or asserted, or declared to complainant, that (he) 
could or would procure to be made to complainant a lease for any 
length of time whatever, of the building or premises so oceu- 
pied for said saloon, and denies that at any time, whatever, he 
proposed or offered to purchase from complainant bis said in- 
terest and estate in said Jands or any portion thereof, upon any 
consideration, or terms, or conditions whatever, until after said 
complainant had offered and tried to sell the same, and impor- 
tuned this defendant to purchase the same, or exchange his said 
saloon therefor. 7 

Defendant further denies that he offered or proposed to pur- 
chase complainant’s interest in said property, or that this de- 
fendant would convey, or assign, or deliver to complainant his 
said business, or saloon, or fixtures, or stock, or would procure 
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: 
or execute a ledse of the premises, or saloon, or fixtures or 
stock, or would procure or execute a lease of the premises, or 
saloon, wherein Said business was conducted for two years, or 
any time whatever, or that in consideration thereof complainant 
should make a deed or conveyance of his said lands, or premi- 
ses to this defenflant, but admits that complainant agreed to, 
and did assume, the payment to Marx and Joergensen of said 
sum of $540; defendant admits that he always treated complain- 
ant hospitably and civilly, but denies that he expressed friend- 
ship for him, or that complainant confided in any profession of 
friendship, or that he believed all or any of the alleged, or any 
statements, or r¢presentations, or declarations, or assertions 
were true, or that the exhibit of said book of account, contained 
true or accurate tentries, or statements of any receipt or ex- 
pense of said, or any business, or that complainant, upon faith 
of the same, or amy of them, was deceived, overreached, or mis- 
led, or induced to, accept, or agree, to said, or any proposal, or 
offer, of this defendant, or that acting under said faith or belief, 
or fully, or at all, believing that defendant was dealing fairly, 
and was not interfding to take advantage of him, or that: he was 
induced to make,wr execute on February 25d, 1885, or at any 
time, or so acting ‘or believing, or being so, or at all, misled, o 
overreached, or deceived, or induced, he made, or executed, o 
delivered, to defendant a deed of conveyance of said complain- 
ant’s land and prémises, or did so assume said indebtedness to 
Marx and Joergegsen 

Further answeging this defendant says, that on or about 
February 23d, 1885, he did assign and deliver said saloon, 
together with the Stock in trade then on hand, but denies that 
he neglected or refused, or ever offered to procure, or execute 
a lease of said prgmises or saloon to complainant. 

Defendant deniés that all or any of the statements or repre- 
sentations, or declarations, or assertions ever made, or assumed 
to be made to conjplainant, or that said saloon was of great 
value, or that said business had then been, and then was pros- 
perous and productive of large profits, were, or were any of 
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them false, and denies that said business at said time, or prior 
thereto, was of no value, or without profit or gain. 

Defendant denies that said saloon, fixtures, furniture, or 
stock in trade did not, at the date of said transfer, exceed in 
value the sum of $1,000, or that said book of accounts, did not 
contain true, or accurate statement of receipts, or that said 
account had been falsely kept, or contained any false or ficti- 
tious entry or receipt of said business, or that they or any of 
them were so kept with intent or purpose of misleading, deceiv- 
ing or defrauding any expected purchaser of said saloon, or 
business, or of misleading, or deceiving, or overreaching, or 
defrauding complainant or any one. 

Defendant says, if complainant made, or executed or delivered 
on February 23d, 1885, or at any time a chattel mortgage to 
Marx and Joergensen on the property sold, and transferred to 
complainant by defendant, he ‘has no knowledge thereof, or 
information thereof; but is willing to admit that complainant 
never paid anything hereon, if he did so execute and deliver 
said mortgage. 

Defendant admits that, on February 26th, 1885, he executed 
and delivered to Marx and Joergensen the mortgage described 
in said Bill, but denies that said sum of $500 described in 
said Bill was included therein, or was a part of said sum of 
$890, and defendant admits that the same is not paid, nor is 
any part thereof paid. 

This defendant admits that ever since the date of said deed 
of said real estate, to him, he has been in the possession 
thereof, but denies that the net rents, or profits, or profits 
of same amount, to the sum of $400, or to any sum what- 
ever, greater than $183,%,°, ; but defendant denies that he has 
committed or permitted any waste of said property. 

Defendant admits that on February 23d, 1885, complainant 
entered into possession of said saloon and business, but denies 
that subsequent thereto, or at any time, he first or at all, 
learned of any deception, or misrepresentation, or concealment, 
or artifice, or falsehood, or fraud of this defendant, or that said 
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business had been, or was unprofitable, or that he had been 
overreached, or gréssly, or otherwise defrauded, or deceived, or 
that it was impossible in the conduct of said business, for him 
to pay Marx and Joergensen, the sum he so promised to pay 
them. ‘ 

Defendant says he has no knowledge, or information as to 
whether on March ‘Ist, 1885, or at any time said Marx, and 
Joergensen insistetl upon payment of said sum of money, or 
threatened to foreclose said chattel mortgage, or whether com- 
plainant was able to pay the same. 

Further answering, this defendant denies that at any time 
in furtherance of any intent, or purpose to injure or wrong, or 
defraud complainant, or contriving how to strip, or divest him 
of his property, or substance, or confederating, or conspiring 
with any person or: persons, or by fraudulent or other means, 
or acts, or doings, or artifice, or cunning, or deceit, did pro- 
cure, or cause a large, or any share, or portion, of the wine, 
or liquor, or stock in trade theretofore, assigned, or transferred to 
complainant, to be taken, or wasted, or lost, or did take or 
remove, or to procure to be removed, or taken from complain- 
ant’s premises, with his knowledge, or consent, or deliver, or 
cause the same to Ke delivered to any person or persons, large, 
or any amount of said or any stock in trade, upon false, or fictitious, 
or pretended sales, or otherwise, or did waste, or strip com- 
plainant of any of, his substance, or money, or property, or 
effects, or until he was without money or means to continue said 
business. ; 

This defendant admits the sale of said saloon and fixtures to 
George Hoey, as alleged in the bill, and upon the terms there- 
in avered, and subsequently transferred the same to this defend- 
ant, and this defendant admits that said Hoey was the agent of 
defendant in negotiating said sale. 

The defendant denies that the only consideration received by 
complainant for his;said interest, in said lands, was said sum 
of $50, or that said lands described in said Bill has been pro- 
ductive of rent or profit of great net value, oF any value greater 
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than $183,°5,, or that said lands at any time since said con- 
veyance, has been subject to waste, or injury of any kind or 
amount whatever. 

Defendant admits that complainant and his solicitors have 
requested a settlement of affairs, and have demanded a con- 
veyance of said lands from defendant to complainant, and, also, 
that defendant satisfy the said mortgage of Marx and Joergen- 
sen, which the defendant has declined to do. And this defend- 
ant says he does not know, and is not informed whether com- 
plainant is willing, or desirous, or able to abide the decree of 
this Court, if decree should be made against him, and admits 
that he has declined to make, or render any account to com- 
plainant. 

This defendant, further answering the complainant, avers ; 

That on, and prior to February 23d, 1885, the complainant 
was the owner of the lands described in the Bill of Complaint, 
and this defendant was the owner of the saloon, and its stock 
in trade, which is mentioned in the Bill, but was not, and did 
not pretend to be the owner of the saloon furniture which was 
and had been the property of Marx and Joergensen since August 
17th, 1882. 

Defendant further avers that complainant is, and for a con- 
siderable time prior to February 23d, 1885, had been improv- 
ident and shiftless and practically and constitutionally opposed to 
labor, and while traveling about the State in the endeavor to 
dispose of his said lands, lodged at Salem, Oregon, and im- 
mediately exerted himself to put said lands upon the market to 
be disposed of, and among many others with whom he became 
acquainted, was the defendant. Defendant further avers that 
he was a constant visitor at his said saloon, and was persistent 
in his attempt to effect an exchange of his said lands, for de- 
fendant’s said saloon and stock, and represented to defendant 
that his said lands were of the value of $7,000, and that he was 
not accustomed to farming, and wanted to engage in the saloon 
business, and offered to convey said land to defendant, and 
would assume and pay to Marx and Joergensen $540, then 


~ -~—-*- — om SS 


, 20 

‘ 
owing them by said defendant Talkington, in exchange for said 
defendant’s said saloon, and its good-will and stock in trade. 

Defendant further avers that said exchange was on or about 
February 26th, 1885, made upon the terms and conditions so 
as aforesaid proposed and offered by said complainant, who, at 
at once entered int possession of said saloon, and the conduct 
thereof ; that at said date said saloon was in a prosperous con- 
dition, and then, and for a long time prior thereto, had, by con- 
stant attention to its business, yielded a net profit of at least 
$200 per month, and there was on hand at the said date a stock 
in trade of the value of nearly $3,000, all of which was, by said 
agreement, sold and transferred to complainant. 

Defendant further avers that immediately after entering into 
possession of said saloon, and stock in trade, complainant ne- 
glected his said business, and by debauchery and profligate and 
dissolute habits, squandered and sold, and disposed of said goods, 
and spent the prodeeds thereof so rapidly, and to such an ex- 
tent, that on April‘4th, 1885, he had ruined said business, and 
was destitute of means or credit, and being unable to restrain 
his said habits, and being desirous of getting money, he put said 
saloon and businesg upon the market, and offered the same for 
sale at any price he could obtain therefor. 

Defendant furthér avers that said complainant, openly, and 
publicly offered sad saloon and stock to any person who would 
pay him $50 in cath, and would assume the payment to Marx 
and Joergensen of, $850, then owing by said complainant to 
them, and would also assume $35 rent then due upon said sa- 
loon, together with $10 due James Graham and $60 due this 
defendant. 

Defendant furthér avers that as soon as he became acquainted 
with the fact that ¢pmplainant contemplated said sale, and had 
made said offer, h¢ authorized one George Hoey, to purchase 
the same for defendant, which said Hoey did on May 4, 1885, 
and thereafter immediately transferre1 the same to this defen- 
dant. ‘That at theetime of said transfer to said Hoey, the stock 
on hand in said safoon did not exceed the sum of $50 in value, 
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and the business reputation and good will of said busines was 
practically ruined. 

Defendant further avers that at the time of said transfer of 
said saloon from the said defendant to said complainant, the said 
saloon, stock in trade, and the good will thereof was of the value 
of at least $4,000. 

Defendant further answering, avers that it appears upon the 
face of said Bill of Complaint, and by the allegations therein 
contained, that the facts therein stated are not sufficient to con- 
stitute a cause of suit by the said complainant against his or any of 
the herein-named defendants, and that there is no equity in 
said complainant’s Bill of Complaint. Answering further the 
defendant denies all and all manner of unlawful combination, 
and confederacy, where-with he is by said Bill charged ; without 
this that there is any other cause, or matter in the said Bill con- 
tained material, or necessary for this defendant to make an- 
swer unto, and not herein, and hereby well, and sufficiently an- 
swered, confessed, traversed and avoided, or denied is true to 
the knowledge or belief of this defendant; and which matter 
and things, this defendant is ready to aver, and maintain, and 
prove, as this Honorable Court shall direct. 

This defendant, therefore, hereby asks a decree of this 
Honorable Court that it be decreed that the complainant’s Bill 
be dismissed with the costs and charges, by this defendant most 
wrongfully sustained. 

GEO. W. YOCUM, 
W. SCOTT BEEBE, 
Defendant's Solicitors. 


( Verification). (Endorsed, Filed May 14, 1886). 


Answer of E. C. JOERGENSEN and D. Marx, defendants, to 
the Bill of Complaint of Henry M. Dumbleton, Complainant. 

These defendants, E. C. Joergensen and D. Marx, now and 
at all times hereafter saving and reserving to themselves all 
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and all manner of benefit and advantage of exception which 
can or may be had or taken to the many errors, uncertainties 
and other imperfections in said Bill of Complaint contained, 
and to the jurisdiction of said Court, for answer to the Bill, or 
unto so much thereof, or such portion thereof as this defendant 
is advised, is, or are mentioned or necessary for them to make 
unto, says : . | 

That they, nor either of them have any knowledge or infor- 
mation of the fraud or conspiracy alleged or contained in said 
Bill of Complaint, and therein avered against defendant Talk- 
ington, except as tp the matter hereinafter particularly answered 
unto, and as to those matters, these defendants deny : 

That complainant on February 23d, 1885, or at any day, 
executed or deliv ered to them, or ti of them, any chattel 
mortgage on the- ‘property described in said Bill, or on any 
part of it. 

These defendants admit that on February 26th, 1885, the 
defendant Talkington executed and delivered to these defend- 
ants a mortgage for the sum of $890 upon the real property 
described in said Bill; but they deny that said sum of $500 
mentioned in said .Bill, is included in, or constitutes a part of 
said sum of $890 covered by said Mortgage ; and these defend- 
ants admit that the whole of said $890 together with the interest 
thereon at the rate of ten per cent. per annum remains unpaid 
and wholly unsatisfied. | 

Further answering, these defendants deny that on May Ist, 
1885, or at any tithe, they insisted upon payment to them of 
said sum of money, or threatened to institute legal proceedings 
against the complainant to foreclose said or any chattel mort- 
gae; and they deny that the complainant ever executed any 
chattel mortgage to them of any kind or nature whatever. 

Further answering, these defendants aver that ever since 
August 17, 1882, they have been the owners of the safe, coun- 
ter and fixtures in the saloon mentioned in the Bill of Com- 
plaint, and known as “ Dickinson’s Sample Rooms.” That 
defendants were im the possession of the same under an agree- 
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ment to purchase the same; and on February 23, 1885, the 
value thereof had been (paid) except the sum of $540, and that 
on said day defendant Talkington was indebted to and owing 
these defendants the sum of $1,430, which said amount included 
said sum of $540. 


That the complainant and said Talkington on said day 
agreed to an exchange and sale of said property described in 
the Bill, and it was then and there agreed that said complainant 
would assume and pay to the defendants said sum of $540, 
together with the sum of $310, the value of goods then and 
there sold and delivered to complainant, on or before 90 days 
therefrom, and these defendants, in consideration thereof, agreed 
that if said complainant should pay said sum of $850 on or be- 
fore said date, then, that they would sell and convey the title 
to said safe, connter and fixtures to said complainant. 

Further answering, these defendants allege that in order to 
secure them in the payment of the balance of said sum of $1,430, 
said Talkington then and there made, executed and delivered 
to them the note and mortgage described in said Bill, and there- 
by undertook and promised to pay them the sum of $890 one 
year from date, and that said sum should bear interest at the 
rate of ten per cent. per annnm, and that no part of said sum 
of $850, or said sum of $890 has been paid, but is now due 
and owing. 

These defendants further answering, deny all, and all manner 
of unlawful combination and confederacy, wherewith they are 
by said Bill charged, without this, that there is any other cause 
or matter in the said Bill contained, material or necessary for 
these defendants to make answer unto and not herein, and 
hereby well or sufficiently answered, confessed, traversed and 
avoided, or denied, is true to the knowledge or belief of these 
defendants when they have such knowledge or belief. All of 
which matters and things these defendants are ready to aver, 
maintain and prove as this Honorable Court shall direct. 
These defendants thereupon pray of this Court a decree fore- 
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closing said mortgage, and an order of sale of said property 
therein described, and the proceeds applied to the satisfaction 
of the amount» found due thereon, and that these defendants re- 
cover their cogts by them sustained. 


GEO. W. YOCUM, W. SCOTT BEBEE, 
$ Defendant's Solicitors. 


( Verification.) 


To the answers replications were duly filed. 


Pending the taking of testimony the following stipulation 
was filed : 


( Title af Court and cause.) 


It is hereby stipulated and agreed that plaintiff amend his 
Bill of Complaint as presented and filed herein this day ; that 
said amendment be taken and held as specifically denied by 
defendants, severally, and replication thereunto made. 


(Signed by respective attorneys and endorsed filed Aug. 6, 
1886.) 


Whereupon, by leave of Court, was filed an amendment to 
Complainant’s Bill as follows : 


(Title of Court and cause.) 


Comes now complainant in above entitled cause ; and by 
consent of parties thereto, and by leave of Court first had and 
obtained, and amends his Bill of Complaint herein filed, and 
makes averment, and after the paragraph ending with the word 
“ uninformed ”, in the 10th line of the 8th page of said Bill of 
Complaint, further alleges and shows as follows : 

“Your orator further showeth unto your Honors that he is 
informed and believes, and thereupon charges the fact to be, that 
prior to and at and during the time of the transactions so as 
aforesaid had-and made between complainant and defendant 
Talkington on said 23d day of February, 1885, and until, and 
at the time ¢f the execution of said mortgage upon the land 
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and premises herein described by defendant Talkington to 
defendants D. Marx and E. C. Joergensen, on said 26th day of 
February, 1885, said D. Marx and E. C. Joergensen, had 
notice and knowledge of the covinous, deceitful and fraudulent 
acts and purposes of defendant Talkington hereinbefore set 
forth, and did assent thereto, and acquiesce and participate 
therein, and at all said times did abet and conspire with said 
defendant Talkington in the accomplishment of said fraudulent 
acts andl purposes, and did accept and share in the advantages 
and fruits thereof. 


( Verification.) (Endorsed, Filed Aug. 6, 1886.) 


THE TESTIMONY. 


Following is the testimony taken at the trial as to value 
of the property in controversy : 


H. M. DumsBLeton (complainant). . . I know 
defendant Talkington ; made his acquaintance in Salem, Oregon, 
somewhere in the spring of 1885. My interest in the lands 
described in the Bill of Complaint, at the time I became ac- 
quainted with Talkington was worth $7,000 (p. 75 of the 
record). * * * In this conversation I had told 
him that my lands were worth $7,000 ; that’s what I had paid 
for them, and considered them worth (p. 76 of record). * * 


ConsTANCE AGNES DskyYNs: . . I am ac- 
quainted with the lands in controversy. I owned the undivided 
half of said lands ; have lived there seven years. I know the 
character and value of said lands. The whole tract, including 
my interest, I value at $15,000. It was of the same value in 
February, 1885. * * (p. 103 of record). 

4 


(On Cross-examination). ° ° Don’t know what it 
is assessed at*this year, I think at $5,000, the same as years 
ago; the same as when Mr. Aiken refused $35,000, and 
when we paid $10,000. Of course I want to keep up the 
value. lh iets “ I once offered to purchase of Mr. 
Talkington. -He wanted $4,500, and I refused to take it 
because I contidered his title wasn’t good ; then I offered him 
$2,000 and never heard from him since. * * (p. 105 
of record). « 


SoL. ABRAHAM: . ° Have lived in Douglass 
County about 33 years ; am well acquainted with the general 
character of the lands of that County. I know the lands, or 
farm in that County known as “ Winchester.” Have known 
it pretty mueh ever since I have been in Douglass County. 
I should judge that tract of land to be worth $14 or $15 per 
acre i ee (p. 106 of record). 


(On Cross-examination). . vs My estimate of the 
value of the lands is based on the actual value of lands without 
regard to thé water power. If I had to farm it, I’d rather 
have $15,000.than the farm. I couldn’t make a living farming 
myself. I krtow where Mrs. Dakyns lives. If you take her 
house and the 3 acres surrounding it out of the farm, it would 
lessen its value about $1,000 to $1,200 (p. 107 of record). 


TESTIMONY FOR THE DEFENSE. 


JOHN ATKEN: . . . Age 68 years. . 
Know the Winchester farm; it was my old Donation Claim. 
Am well acquainted with the property; lived there till the 
last four years ; went there in Spring of 1850, and staid there 
till four years ago last Fall; gave that place to my son Jo. 
Aiken, and he sold it with sheep, stock, implements and _ his 
half of the ferry for $11,000, I think it was, won’t say posi- 
tively. The farm without stock or implements, I think is not 
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worth morethan $6,000. * * * Thad contracted to trade 
for Dumbleton’s interest in that farm before he went into the 
saloon, and the deed was made out * * * the 
consideration or value of the land I was to trade him for his 
interest in that farm was $3,000 (. 146 of record). 


JOSEPH AIKEN : . . * I sold the Winchester 
farm to Mrs. Dakyns, I think the deed was in her name, for, I 
believe, $11,000. It was seven or eight years ago. I sold 
the farm, implements, and some stock on the place for 
the $11,000. The sale included the three acres on which Mrs. 
Dakyn’s house stands. I was born on the place, lived there 
since ’53, until I sold out , except about 3 years : 


Question: (by defense) “ What, in your judgment, was the 
undivided one-half of that property worth in February, 1885, 
leaving out the three acres on which Mrs. Dakyn’s house 


' stands ? ” 


Answer: “ About $3,000 I should judge,” (p. 148, 149 of 
record.) * * * when I sold the Douglas County 
farm it was worth more than when Dumbleton sold it; they 
have not put any new fences on-it ; tore down one house ; rushes 
have grown up on it; farm run down, (p. 152 of record). 


H. C. Stocum : . . live at Roseburg, Oregon, 
° * have lived there about 32 years. Know the 
Winchester farm . . know the country there gener- 


ally. Leaving out the three acres with the house, | shall sup- 
pose that farm was worth $6.00 or $7.00 an acre, . ° 


(p. 157). 


(On Cross-examination) . . . Have heard 
no one to-day make any expression as to the value of the land, 
but Mr. Talkington said he had offered the land for $3,600. 
Understood him to mean his half interest, * * 

(p. 158). 


28 
D. Van Horn: . * I am acquainted with the 
Winchester farm, in controversy. I once leased it * * * 
* * x 


was in possession of the farm nearly a year 

and have my: idea of the value of farms there. Leaving out 

the three acrgs on which Mrse Dakyn’s house stands, I should 

say there 300 acres of it, worth from $12.00 or $15.00 an acre, 

and the balartce of it, $5.00 an acre would be a good price for it 
“ — (p. 163, 164 of record). 


A. F. CAMPBELL: ° ° lived in Roseburg, Ore- 
gon, about 9 ‘years . ° was also engaged in the real 
estate business to some extent, * was * * ac- 


quainted with the value of farming lands in that County. I am 
acquainted with the Winchester ranch here in controversy 


. * omitting Mrs. Dakyn’s house and three acres, 
I should judge there (are) about 250 acres of that ranch . 
* ie. * which is worth $15.00 an acre; 
the balance © * . goes in Douglas County at $5.00 


per acre (p. 165). 

F. P. TaLKrineton, (defendant), * * I first be- 
came acquainted with Mr. Dumbleton at Salem in January, 
1885, I think, . . ane. - . he 
told me he would like to get into a business of some kind; that 
he had a farm in Southern Oregon * * * Iasked 
him what his farm was ,worth. He told me that he had paid 
$7,500 for its that he paid probably more than the farm was 
worth, and that he would like to dispose of this property in 
some way, either for money or a paying business * * * 
I went out and looked at this farm. J came back and told him 
that it would be impossible for him to get more than $3,500 for 
the farm, thatit wasn’t worth more than that. Well, he kind of 
agreed to the qatter himself, that he couldn’t get more than that. 
I told him that if we made a trade he would have to give me 


$500 to booty (p. 175). 
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H. M. DumsBueron, (complainant) Mr. Talkington came to 
see me shortly before this suit was begun at the Esmond Hotel. 


My brother . . and Ex. Gov. Woods ° ° 
were present, ° . ° I wanted a settlement with 
him . * . Mr. Talkington told me he would 


not give me back the ranch unless I paid him $3,600, (p. 212 
of record). 
LEASE. 

Defendant introduced a lease from H. M. Dumbleton to one 
H. L. Murton, dated October 13, 1884, of undivided half of 
premises in controversy, for term of years at annual rent of 
$250 and taxes thereon. - 


(See Exhibit pp. 259 to 243 of record.) 


THE DECREE. 
In the Circuit Court of the United States for the 
District of Oregon. 


HENRY M. mean 


vs. 
' No. 1,252. 
F. P. TALKINGTON, 
E. C. JOERGENSEN anp 
D. MARX. 
November 8, 1886. 


This cause came on to be heard on August 9, 1886, on the 
Bill and the answer of the defendant F. P. Talkington, and the 
joint answer of the defendants D. Marx and E. C. Joergensen, 
and the replication thereto, and the evidence taken before the 
examiner, and was argued by Mr, Frank V. Drake, of counsel 
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for plaintiff, and Mr. W. Scott Bebee, and Mr. Geo. W. 
Yocum, of counsel for the defendants, and taken under advise- 
ment by the court, and now at this day, due deliberation being 
had in the premises, the court does find and adjudge: 

1. That at amd before the filing of the Bill herein the ylain- 
tiff was an alien, to wit: a British subject, and the defendants 
were citizens of the State of Oregon. 

2. That on and before Febr uary 23, 1885, the plaintiff was 
the owner in fee of the undivided one-half of the tract of land 
described in the Bill herein, to wit: The donation land claim 
of John Aiken and wife, being claim No. 51, in sections 30 and 
31, in township; 26 south, range 5 west; end claim numbered 
53, in sections 25 and 36, in township 26 south, range 6 west 
of the Wallamet meridian, containing 642 76-100 acres ; also 
that part of the donation land claim of Calvin C. Reed, being 
claim numbered 47, notification number 3429, in township 26 
south, range 5 west of the Wallamet meridian, lying south of 
the North Umpqua river, containing 322 acres ; said land con- 
taining in the aggragate 962 76-100 acres, more or less, except- 
ing two acres, more or less, heretofore deeded by J. S. Aiken 
and wife to W. ¥. Gillam ; also excepting that certain piece of 
land heretoforesand now used by Constance A. Dakyns and 
Charles S. Dakyns and upon which was and now is situated 
the dwelling house of said Constance A. Dakyns and Charles 
S. Dakyns; all of said lands lying and being in the county of 
Douglas and St#te of Oregon, alk: that said half of said land 
was and still is of the value of $5,000 and no more; and that 
on said last mentioned date and for nearly two years prior 
thereto the defendant F. P. Talkington was engaged in the 
business of a retail liquor dealer in a saloon in Salem, Oregon, 
known as the “ Dickinson Sample Rooms.” 

3. That on or about February 10, 1885, the plaintiff came 
to Salem with the purpose of disposing of said land, where he 
met Joseph Aiken, the former owner of the same, who intro- 
duced him to thé defendant, Talkington, and by means of the 
false and frauduient representations hereinafter stated, he was 
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induced to agree to exchange his interest in said land for said 
defendant Talkington’s interest in said saloon, to wit: the stock 
on hand and the furniture and fixtures, and to pay said defen- 
dant Talkington $500 in addition thereto. 

4. That during the negotiations for said exchange, and 
shortly before it was consummated said defendant Talkington 
represented to the plaintiff that the business of the saloon was 
large and very profitable, that the stock on hand was worth at 
least $2,000 and the furniture and fixtures were worth $1,500, 
while in truth and fact said stock was not worth over $800 and 
said furniture and fixtures not over $700. 

5. That said defendant Talkington during the period of said 
negotiations procured a barkeeper then in his employ to alter 
and raise the entry of the receipts of the saloon for a large por. 
tion of the eleven months prior thereto, which were kept in 
pencil in a book in his possession, by putting a figure in the 
tens place when the original entry was confined to the units 
column, and by changing a one in the former column to a four, 
or rubbing out such one and writing a larger figure in its place 
so as to make it appear that such receipts were double or more, 
as large as they really were, and caused said book of receipts so 
altered to be shown by said barkeeper to the plaintiff as a 
true statement and account of the receipts covering said period. 

6. That the plaintiff was altogether ignorant of the saloon 
business and placed confidence in the statements and represen- 
tations of said defendant Talkington as to the value of the 
stock and furniture and fixtures in said saloon, and the amount 
and character of the business done therein, including the altered 
and false statement of the receipts thereof shown him as afore- 
said, and was thereby deceived and induced to agree to ex- 
change his interest in said land for said saloon. 

7. That on February 23, 1885, in pursuance of, and on the 
faith of said false and fradulent representations at the store of 
the defendants Marx and Joergensen, in Portland, Oregon, the 
plaintiff conveyed his interest in said land to said defendant 
Talkington in exchange for said saloon, and agreed to pay to 
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said last-named defendants for said defendant Talkington the 
sum of $500, due from the latter to the former, and the sum of 
$40 due from the plaintiff to the defendant Talkington, and at 
the same time purchased from said defendants Marx and 
Joergensen $310 worth of liquors for the use of the saloon at 
Salem, for which sums, amounting to $840, the plaintiff then 
and there took from the last-named defendants a writing, en- 
dorsed on a bill of sale of the furniture and fixtures in said 
saloon, given sby a former owner thereof to the defendants 
Marx and Joergensen, wherein they asserted their ownership 
of said property, and agreed that if the said amount of $850 
was paid to them within ninety days, they would make a bill 
of sale of the property. to the plaintiff. 

8. That thrée days thereafter defendant Talk‘ngton executed 
and delivered to said Marx and Joergensen a deed, whereby 
he mortgaged his interest in said lands so conveyed to him by 
the plaintiff, to secure the payment of $690, which he still owed 
them on account, and $200 to be thereafter loaned him in cash, 
which deed was received by said defendants Marx and Joer- 
gensen, with knowledge of the nature and character of the 
transaction, as above stated, between said defendant Talkington 
and the plaintiff. 

9. That thereupon the plaintiff went into possession of the 
saloon and cofnmmenced to carry on the same, but soon found 
that the amount and value of the stock on hand was much less 
than said defendant Talkington had represented them to be, 
and that the bysiness and profits of the saloon had been greatly 
exaggerated by. said defendant Talkington, and that what there 
was of receipts and profits therefrom had been largely derived 
from gambling carried on in the rear room of the premises, 
which the plaintiff at once discontinued as unlawful and crimi- 
nal, and demanded of defendant Talkington a reconveyance 
to him of his interest in said lands, on which he would pay 
the former for whatever of the stock he had disposed of, which 
demand the former refused. 

10. That the business in the hands of the plaintiff soon 


proved unprofitable, and the defendants Marx and Joergensen 
threatened to close up the house if their claim was not paid at 
maturity, while the defendant Talkington, contrary to the terms 
of the exchange, refused to assign to the plaintiff the lease of 
the premises which he held. The plaintiff had no means where- 
with to pay said defendants Marx and Joergensen, and became 
intemperate. In this state of things the defendant Talkington, 
who remained about the premises, and from the first had fore- 
seen that the plaintiff would be unable to keep the saloon, ad- 
vised him to dispose of it, and at the same time, on May 8, 
1886, privately procured a friend to purchase it on the pay- 
ment of $50 cash to the plaintiff and the assumption of certain 
indebtedness of the plaintiff, including the sum which the lat- 
ter owed said defendants Marx and Joergensen on his own ac- 
count, amounting in all to $456.60, and the debt due originally 
from the defendant Talkington to the defendants Marx and 
Joergensen, which had been assumed by the plaintiff, amount- 
ing then with interest to $548,40, who immediately turned the 
saloon over to defendant Talkington and Joe Aiken, who with 
the assent of the defendants Marx and Joergensen assumed the 
indebtedness due the latter, and commenced to keep the saloon 
in partnership and are still doing so, and with the aid of the 
gambling allowed and carried on there, are and have been do- 
ing quite as good business as defendant Talkington was doing 
at the time of the exchange with plaintiff. 

11. That soon after the re-sale of the saloon to defendant 
Talkington the plaintiff removed to Roseburg, where without 
means, he managed to live by hunting, until early in 1886, 
when he first learned that the entries of the receips of the sa- 
loon shown him at the time of the exchange had been altered 
and raised as aforesaid, from one Heffner, a former secret part- 
ner of the defendant Talkington’s in said saloon, whereupon 
the plaintiff promptly demanded of the defendant Talkington 
a recission of the contract, and a settlement of the accounts 
between them, coupled with an offer to pay the defendant Talk- 
ington any sum that might be found due him on a reconveyanec 
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of the plaintiff’s interest in the land to him, which said defen- 
dant Talkington refused to do. 

12. That the value of the stock in the saloon on February 
23, 1885 was $800, and interest on that sum for one year and 
eight months makes $906 due the defendant Talkington, to 
which add the amount he paid the plaintiff and assumed for 
him on May 18, 1885, on the resale of the saloon, to wit: 
$456, making $1,362, from which deduct for stock on hand on 
May 8, 1885, $250, with interest for one year and six months, 
making $280, and for rent of land received by the defendant 
Talkington in October, 1885, $250, with interest thereon for 
one year, making $270, in all the sum of $550, which leaves 
due the defendant Talkington on account of the transaction 
$8 1 2. 

Therefore it is adjudged and decreed that said defendant, 
Talkington, be taken and deemed to hold the legal title to the 
undivided half of the tract of land aforesaid and heretofore 
conveyed to him by the plaintiff in trust for the plaintiff, and 
that on the payment into court by the plaintiff within thirty 
days of the sum of $812, he reconvey the same to plaintiff by 
deed, to be approved by the master of this court, with proper 
covenants of warranty against his own acts; and it is further 
adjudged and decreed that the defendants Marx and Joergen- 
sen so far as said mortgage is concerned be deemed and taken 
to be purchasers with notice of the plaintiff’s equity and only 
for the consideration of two hundred dollars thereupon ad- 
vanced to the defendant Talkington, and that on payment to 
them by the clerk of said two hundred dollars with one year 
and eight months interest thereon, to wit: two hundred and 
twenty-one dollars and sixty-six and two-thirds cents, out of 
said eight hundred and twelve dollars, when paid into court, 
said Marx and Joergensen do duly release and satisfy said 
mortgage on the record ; and it is further adjudged and decreed 
that in case said defendant Talkington and the defendants 
Marx and Joergensen, or either of them, fail or refuse to make 
the conveyance or release herein provided for within ten days 
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from the payment of said eight hundred and twelve dollars 
into court, the plaintiff may apply to Mr. George H. Durham» 
a master of this court, to make and deliver such conveyance 
and release, or either of them, as the case may be, in the name 
of and for said defendant Talkington and the said defendants 
Marx and Joergensen; and such master is hereby specially 
authorized and empowered to execute and deliver such con- 
veyance and release, or either of them, in case of such failure 
or refusal; and it is further adjudged and decreed that the 
plaintiff recover of the defendants his costs and disbursements in 
this behalf sustained and expended, taxed at $319.50; and 
that the clerk, on the request of the plaintiff, pay said costs, 
including the cost of such conveyance and release, and dis- 
bursements out of said $812, and pay the remainder, if any, 
to the defendant Talkington. 
DEADY, J. 


(Endorsed, Filed Nov. 8, 1886. 
R. H, LAMSON, 
Clerk.) 


STIPULATION FOR SUBMISSION OF MOTION. 


This motion is submitted under stipulation in following 
words (omitting title of Court and cause) : 

It is hereby stipulated and agreed between the parties to 
this suit through their respective attorneys, undersigned, as 
follows : 

The appellee is at liberty to file his motion to dismiss ap- 
peal at any time. The appellant to have until December 10th 
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to file affidavits as to value of property in controversy, subject 
to appellee’s objection as to their admissibility. The said 
motion to be submitted on printed briefs of above parties to be 
filed not later than December 15th. Appellant waives service 
of copy of motion. 


FRANK V. DRAKE, | 
Attorney for Appellee. 


JOHN H. MITCHELL, 
} Attorney for Appellant. 
PorTLAND, OREGON, October 7th, 1887. 


(Endorsed, Filed 1887.) 
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) OCTOBER TERM 1887. 
F, P. TALKINGTON, D. MARX and E. C. JORGENSEN, ; 
Appellants, 
US, 
' HENRY M. DUMBLETON, Appellee. 
| 
Brief of Appellants in opposition to Motion of Appellee 
i to Dismiss Appeal for want of Jurisdiction, and 
. for Affirmance of Decree. 


JOHN H. MITCHELL, 
Attorney for Appellants. 
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IN THE 


Supreme Court of the Anited States, 


October Term 1887. 
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F. P. TALKINGTON, D. MARX, anp E. C. 
JORGENSEN, APPELLANTS, 
vs. 


HENRY M. DUMBLETON., 


——-——_—-_—__ —-s @ > 


Brief of Appellants in Opposition to Motion of Appellee to 
dismiss Appeal for want of Jurisdiction. 


It is respectfully submitted the motion to dismiss should 
not prevail. 

The motion is based, as it will be observed, upon the sole 
ground that the value of the matter in dispute in this Court 
is insufficient to confer jurisdiction. 


Facts in the Case. 


This suit was commenced by the appellee Dumbleton 
in the Court below, April 20th, 1886, for the purpose of 
recovering from the appellant, ‘Talkington, the undivided 
one-half of a certain tract of land in Douglas County, Oregon, 
a conveyance of which, it is alleged in the complaint, was 
fraudulently obtained from him by the appellant, Talking- 
ton, February 23d, 1885. ‘The complainant alleges the value 
of the land in controversy to have been, at the date of filing 


the complaint, $7,000. 
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The defendant Talkington, in his answer, averred the 
value of the land in controversy to be $4,000 at the date of 
filing answer, which was May 14th, 1886. 

The Court below, in deciding the case in favor of the 
plaintiff, on the 8th day of November, A. D. 1886, found, 
among other things, the value of the land in controversy to 
be $5,000, and no more, the language of the Court below 
being as follows? “ That said half of said land,” that being 
the land in controversy, “ was, and still is, of the value of 
$5,000, and no more.” 

The testimony taken in the Court below, upon the ques- 
tion as to the value of the land, was conflicting, and ranged 
from $4,000 to $7,500. 

Permission of this Court is prayed by the appellant to file 
affidavits in this. Court upon the question of the value of 
the land in controversy at date of decree in the lower, 
Court. : 

_ The counsel fpr appellee consents, furthermore, to the 
filing of such affidavits by a stipulation, of which the follow- 
ing is a copy, omitting title of Court and cause: 

“Tt is hereby stipulated and agreed between the parties 
to this suit through their respective attorneys undersigned, 
as follows: 

The appellee is at liberty to file his motion to dismiss 
appeal at any time. The appellant to have antil Decem- 
ber 10th to file affidavits as to value of property in con- 
troversy, subject to appellee’s objection as to their admissi- 
bility. ‘The said motion to be submitted on printed briefs 
of above parties to be filed not later than December 15th. 
Appellant waives service of copy of motion. 

FRANK V. DRAKE, 
Attorney for Appellee. 


" 


Portland, Oregon} Joun H. MITcHELL, 
October 7th, 1887. Attorney for Appellants.” 


The affidavits, together with the motion for leave to file 
them, are herein ‘incorporated in full for the convenience 
of the Court, and speak for themselves. 

@ 
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Motion for leave to file Affidavits as to value 
of Land in controversy, with accompanying 
Affidavits. 


* In the Supreme Court of the United States. 
OCTOBER TERM, 1887. 


F. P. Talkington, D. Marx, and 
E. C. Jorgensen, Appellants, 
vs. 
Henry M. Dumbleton, Appellee. ) 


Now come the appellants, by their connsel, and move 
the Court for leave to file herein, in answer to the motion 
of appellee heretofore filed to dismiss this appeal for 
the reason that the value of the land in controversy is not 
enough to confer jurisdiction, certain original affidavits as 
to value of such land, which originals aye now here pre- 
sented, and copies of which are herewith submitted in 
printed form, for the convenience of the Court; counsel 
prays these affidavits may be filed at this time, in pursu- 
ance of a stipulation of counsel heretofore filed, and that 
the question as to their admissibility be reserved and con- 
sidered on hearing of motion to dismiss appeal, as per said 
stipulation. 

JoHN H. MITCHELL, 
Atty. for Appellants. 


AFFIDAVIT OF T. R. SHERIDAN. 
In the Supreme Court of the United States, 


Henry M. Dumbleton, 
Complainant and Appellee, 
vs. 
F. P. Talkington, E. C. Jorgensen, | 
and Daniel Marx, 
Defendants and Appellants. 
Unirep States OF AMERICA,) _ . 
District of Oregon. = 
I, ‘’. R. Saerrpan, being duly sworn, say that I have 
been for more than ten years a resident of Douglas County, 
Oregon, and am now county clerk of said county. 


ail “See 
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That I am acquainted with the farm and land known 
as Winchester, which is in controversy in the above- 
entitled suit. 

That during the last two years said Winchester. farm 
has been worth akout $14,000, and is advancing in value. 

T. R. SHERIDAN. 


Subscribed and sworn to before me this 22d day of 
September, 1887. : 
J. 8, Firznven, 
County Judge for Douglass County. 


@ 
AFFIDAVIT OF G. A. TAYLOR. 
In the Supreme Court of the United States. 


Henry M. Dumbleton, 
Complainant and Appellee, 
US. 
F. P. Talkington, E. C. Jorgensen, 
and Daniel Marx, 
Defendants and Appellants. , 


UNITED STATES OF AMERICA, * 
District of Oregon. 


I, G. A. Taytok, being duly sworn, say that I am ex- 
sheriff of Douglas County, Oregon, and have been for 12 
years a resident of Douglas County. 

That [ have known and been acquainted with the farm 
and land in controversy in the above-entitled suit, known 
as Winchester, dyring the above-mentioned period. The 
farm contains about one thousand acres, and has been 
worth about $12,500.00 for the last two years, and is ap- 
preciating in value. 

: G. A. Taytor. 


Subscribed and’ sworn to before me this 21st day of Sep- 
tember, 1887. 

[SEAL. ] T. hk. SHerrpan, County Clerk. 
By W. T. Wrieut, Deputy Clerk. 
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AFFIDAVIT OF Mr. W. F. GILutiaM. 
In the Supreme Court of the United States. 


Henry M. Dumbleton, 
Complainant and Appellee, 
vs. 
F. P. Talkington, F. C. Jorgensen, 
and Daniel Marx, 
Defendants and Appellants, 


Unrrep States OF AMERICA, 2 .. . 
District of Oregon. es 


I, W. F. GitiraM, being duly sworn, say that | am, and 
for more than thirty-four years last past have been a resi- 
dent of Douglas County, Oregon, and during that time 
have been engaged in the business of ferrying and farm- 
ing, and I am now engaged in the business of tending the 
Winchester ferry. 

That I have known and been acquainted with the farm 
and land in controversy in the above-entitled suit, known 
as Winchester. 

The farm contains about one thousand acres; is situated 
ina good farming district, and the land 1s good and was 
worth in April, 1886, the sum of $14,000. 00, “and this land 
was and it is now worth about $15,000.00. 

That for about two yeurs past real estate in this county 
has appreciated very much in value, and is now advancing, 
and sales at good prices have been and now are being 


made. 
Ww. F. GriiiaM. 


Subscribed and sworn before me this 22d day of Sep- 
tember, 1887. 
[SEAL.} T. R. SHerran, County Clerk.. 
By J. C. AIKEN, Special Deputy Clerk. 
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AFrFipavit oF ID. 8. K. Burcx. 


In the Supreme Court of the United States. 


Henry M. Dumbleton, 
Complamant and Appellee, 
oS, 
F. P. Talkington, E. C. Jorgensen, 
and Daniel Marx, 
Defendants and Appellants. 


UNITED STATES OF AMERICA, 
Ape Ss: 
District of Oregon. 

I, D. 8S. K. Béicx, being duly sworn, say that I am now, 
and have been, a resident of Douglas County, Oregon, for 
more than twelve years, and during that time I have been 
engaged in busitiess, and am now engaged in the business 
of buying and selling real estate, as manager of the firm 
of Buick & Benyamin. That I have known and been ac- 
quainted with the farm and land in controversy in the 
above-entitled suit, known as Winchester, during the 
above-mentioned period. The farm contains about one 
thousand acres, 4nd has been worth about $12,509 for the 
last two years, and is appreciating in value. 

, D. 8. K. Burcx. 


Subscribed and sworn to before me September 21, 1887. 
[SEAL. | ‘ T. R. SHerran, County Clerk. 


AFFIDAVIT OF THoMAs SMITH. 
In the Supreme Court of the United States. 


Henry M. Dumbleton, 
Complainant and Appellee, 


vs. 
F. P. Talkington, E. C. Jorgensen, ( 
and Daniel Marx, ) 
Defendants and Appellants. 

UNITED STATES OF AMERICA, ) ... . 
District of ‘Oregon. ee 

I, THomas Smita, being duly sworn, say that I have been 

a resident of Douglas County, Oregon, for more than 


¢ 
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thirty-seven years; that I have been engaged in farming 
and stock raising during that time, and that [ am now 
engaged in stock raising; that I have known and been 
acquainted with the farm and land in controversy in the 
above-entitled suit, known as Winchester, during the above- 
mentioned time, having owned a farm (until the last two 
months and a half) ou the opposite side of the river 
during the above-mentioned time. Said Winchester farm 
contains about one thousand acres, and during the last 
two years has been worth at least $12,000.00, and is 


advancing. 
THOMAS SMITH. 


Subscribed and sworn to before me this 22d day of Sep- 
tember, 1887. 
[SEAL. | T. R. Suerran, County Clerk. 
By J. C. AIKEN, Special Deputy Clerk. 


AFFIDAVIT OF JOHN JONES. 


In the Supreme Court of the United States. 


Henry M. Dumbleton, 
Complainant and Appellee, 
US. 
F. P. Talkington, E. C. Jorgensen, 
and Daniel Marx, 
Defendants and Appellants. , 


UnireD States OF AMERICA, 2 .. . 
District of Oregon. are 

I, Joun Jones, being duly sworn, say that I am, and for 
more than ten years last past bave been, a resident of 
Douglas County, Oregon, and during that time have been 
engaged in the business of farmer, and | am now engaged 
in the business of farming. 

That I have known and been acquainted with the farm 
and land in controversy in the above-entitled suit, known 
as Winchester. 

The farm contains about one thousand acres, is situated 
in a good farming district, and the land is good, and was 
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worth, in April, 1886, the sum of $12, and this land was 
worth and gould have been sold December, 1886, for $12, 
and it is now worth about $12.50 per acre—twelve thousand 
tive hundred dollars. 

That for,about two years past real estate in this county 
has appreciated very much in value, and is now advancing, 
and sales af good prices have been, and are now being, 


made. 
JOHN JONES. 


@ 


Subscribed and sworn to before me September 21, 1887. 


[SEAL. | T. R. SHERIDAN, 
° County Clerk of Douglas County, 
State of Oregon. 


: AFFIDAVIT OF THOMAS GUTHRIE. 


Tn the Supreme Court of the United States. 


Henry M. Dumbleton, 
Complainant and Appellee, 
, US. 
F. P. Talkington, E. C. Jorgensen, 
and Daniel Marx. 
Defendants and Appellants. 


UnitED SfATES OF AMERICA, 
District of Oregon. 

I, THomas Guturiz, being duly sworn, say that I am a 
resident of” ‘Douglas County, Oregon ; that I am acquainted 
with the farm and land known as Winchester, which is in 
controversy in the above-entitled suit. 

That on*the 30th day of June, 1887, [ bought of Thomas 
Smith aboht 1650 acres of land near the above-mentioned 
tract. 

That I.consider the Winchester farm worth about 
$14,000 dollars. 

: THoMas GUTHRIE. 

Subscribed and sworn to before me this 22d day of 
September, 1887. 

[SEAL.] T. RK. SHerrpan, County Clerk. 

By W. 'T. Wrieut, Deputy Clerk. 
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AFFIDAVIT OF F. P. TTALKINGTON. 


In the Supreme Court of the United States. 


Henry M. Dumbleton, | 
Complainant and Appellee, 
vs. | 


F. P. Talkington, E. C. Jorgensen ( 
and Daniel Marx, 
Defendants and Appellants. 


Unirep Srares OF AMERICA, 2 ... 
District of Oregon, o 

I, F. P. Tatxrneton, being first duly sworn, say that I 
am one of the above-named defendants. 

That at the time of the commencement of this suit, and 
for one year prior thereto, [ knew of the property in con- 
troversy in this suit. It is situated in Donglas County, 
Oregon, and is known as * Winchester,” and is more par- 
ticularly described in the bill of complaint. 

That I have been acquainted for three years in said 
county, and generally with the property therein, and of its 
value. That at and for a long time prior to the com- 
mencement of this suit, real property in said county was 
depressed in price, and in consequence of its isolated loca- 
tion, its markets and educational facilities, and the scarcity 
of money in the State, could not have been sold for much 
more than one-half its actual value, and, in fact, compara- 
tively few sales were effected during that time. 

That for about two years past, real estate has appre- 
ciated very much in value, and is now advancing, and sales 
at good prices have been and now are being made. This 
is in consequence of the general improvement and pros- 
perity of the State, and of the large immigration from the 
Eastern States and from foreign countries, and the ease 
with which money can be obtained, and the investment of 
large sums in real estate and business, and the vigorous 
prosecution of railroad building. 

In my opinion the interest in controversy at the com- 
mencement of this suit could not have been sold for more 
than $4,500. If there had been no litigation concerning 
this property it could have been sold in April, 1886, for 
$5,500, and it was worth and could have been sold in De- 
cember, 1886, for $6,000. 
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It is now worth $7,000, and would readily bring that 
sum in the market if it was free from litigation. 

I have.never taken any timber from the place and have 
paid all taxes thereon and have only received from said 
place a total of $183. 

| F. P. TALKINeTON, 


Subscribed and sworn to before me this September 24, 
os 
[SEAL] R. H. Lamson, 
: : Clerk U. 8. Cireuit Court, Oregon. 


- AFFIDAVIT OF CoNsSTANCE A. DAKYNS. 
dn the Supreme Court of the United States. 


Henry M. Dumbleton, 
Complainant and Appellee, 
: vs. 
F. P. Talkington, F. C. Jorgensen, 
and Daniel Marx, 
Detendants and Appellants. 


Unirep States OF AMERICA, 2... 
District of Oregon. oo 


I, Constance A. Daxyns, being duly sworn, say that 
I am, and have been for several years past, the owner of 
the undivided one half of that certain farm known as 
the Winchester Farm, in Douglas County, Oregon, con- 
taining about one thousand acres, and resided thereon for 
about eight years, and until about six weeks ago. I am 
thoroughly acquainted with its value now, and for the past 
eight yedrs, aud with the value of land generally in that 
vicinity. 

That about the month of February (20th day) A. D. 
1884, [ sald and conveyed the other undivided half of said 
farm, being the land now in controversy in this suit, to 
Heury M: Dumbleton, the appellee in this suit, for the sum 
of seven thousand dollars, ($7,000,) which amount he paid 
me at that time, cash in hand. 

That said undivided half, being the land in controversy 
in the suit, was then, at the date last above mentioned, of 
the reasonable value of seven thousand dollars, ($7,000,) 
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and has gradually increased in value ever since, in my 
estimation. 
I am at present residing in the city of Portland, State of 
Oregon. 
Constance A. DAKYNs. 


Subscribed and sworn to before me this 22d day of 
October, 1887. 
[SEAL. ] Joun D. Witcox, 
Notary Public in and for Oregon.” 


Upon this state of facts the question arises, and so far as 
I have been able to examine the authorities it is, under the 
peculiar facts here presented, one of first impression in this 
Court, whether the amount in controversy or the value of 
the matter in dispute in this Court in this case can prop- 
erly be held to exceed in value the sum of $5,000. 


It is conceded if this were an action wherein the plaintiff 
claimed a money demand of $7,000, the defendant had 
conceded in his answer he was owing $4,000, and the 
judgment of the Court had been for $5,000, and no more, 
that then clearly under the rulings of this Court neither 
the defendant nor the plaintiff conld come to this Court, 
as the value of the matter in dispute in such a case would 
not be sufficient. This has, we concede, been frequently 
decided. 

Thompson v. Butler, 95 U. 8., 694. 
Lamar v. Micon, 104 U. 8., 465. 


Here, however, the amount in controversy, or value of the 
matter in dispute, both here and in the Court below, is the 
value of the land in controversy at the date of the judgment. 
The plaintiff claiming the whole of it as his property, the de- 
fendant and appellant, Talkington, here insisting that he owns 
it, the question therefore arises, first, is that value for the 
purpose of jurisdiction here to be fixed by the sworn state- 
meut of the plaintiff in the Court below and appellee here, 
which was $7,000, or is it to be fixed by the defendant in 
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his answer in the Court below, which was $4,000, or is it 
controlled by the incidental finding, not judgment, of the 
Court below, which was $5,000, “ and no more,” or rather 
will not: this Court consider a// these circumstances in con- 
junction with the affidavits here presented, and from all 
these determine whether or not the actual muney value of 
the land in dispute here in this Court does or does not 
exceed the sum of $5,000. 

The real question for this Court is, it is submitted, as to 
the value of the land in controversy, or matter in dispute, 
in this Court, or rather, perhaps, what was the value of the 
land in controversy at the date of the rendition of the decree 
of the Court below. 

If, as ‘a matter of fact, the value of the land in question 
did on that date, November 8th, 1886, exceed $5,000, then 
clearly this Court has jurisdiction, and it is respectfully 
submittéd that such value should not by this Court be held 
to be conclusively fixed by the incidental finding of the 
Court below, and for several reasons: 

First. The finding as to value of the Court below was 
not, as will clearly appear from the record in this case, a 
necessary finding. It was simply collateral and incidental to 
the main question to be determined by the Court, which 
was simply to whom, under the facts and the law, should 
the land in controversy be decreed. The issue in the 
pleadings in reference to the value of the land was one 
that bore simply upon the good faith of the transaction by 
which Talkington obtained from Dumbleton a conveyance 
for the lands in controversy. 

In this case the plaintiff sues for certain property, the 
value of which he states in his complaint is $7,000. The 
defendant, Talkington, says the property is his, and should 
be decrebd to him; that he purchased it in good faith, 
at a certain time, by trading certain other property. for it. 

The thing in controversy, therefore, is the land sued for ; 
the question for the Court below was, to which of the 
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parties does the land sued for belong? The decree of the 
Court was that it belonged to the plaintiff. The plaintiff, in 
his complaint, fixed the value of the thing in controversy 
in the Court below at $7,000. | 

It is respectfully insisted, therefore, under this state of 
facts— 

First. That the plaintiff in the Court below and appel- 
lee here, if estoppel can operate at all in such a case, is 
estopped from insisting in this Court that the land in con- 
troversy here is of any /ess value than that sworn to by him 
in his complaint. He there swore it was of the value of 
$7,000 when the complaint was filed. ‘The presumption is 
it was of greater value when the decree was rendered— 
nearly a year thereafter. 

Second. That if not estopped, then the question is an 
open one, and inasmuch as the whole record, taken to- 
gether is, upon the question of value, contradictory, uncer- 
tain, and unsatisfactory, the-value must be ascertained by 
this Court from the record and the evidence submitted in 
the affidavits herein filed; and as no counter affidavits have 
been filed, it conclusively appears that the value of the 
land in controversy was at the date of the rendition of the 
decree, and the taking of this appeal, and now is, far in 
excess of $5,000. 

The questions relating to jurisdiction where the claim is 
for a money demand, and the general issue is pleaded, and 
no set-off or counter-claim is set up; and in cases where 
set-ofts and counter-claims are insisted on; us also in cases 
of replevin where there is a plea of property, and in re- 
plevin where the plea is that it was distrained for rent; 
and in cases where the action or suit is to recover, as in 
the case at bar, specific real property,—have been very 
detinitely settled by this Court. And the rule applicable 
to each class of cases is apparently different from that ap- 
plicable to any other class. And again: 

By the later decisions of this Court, notably Hilton », 
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Dickinson, (108 U. S., 165,) the rule has been settled that 
the matter in dispute on which the jurisdiction of this 
Court depends, is the matter in dispute “ between the par- 
ties as the case stands upon the writ of error or appeal ” in 
this Court. 

This doctrine, in Gordon v. Ogden, (3 Peters, 38, decided 
in 1830,) left the question in doubt as to whether, under 
certain ¢ircumstances, a plaintiff in the lower Court did not, 
under the rule, have an advantage over his opponent in the 
matter of a right toa review of his case in this Court. This 
doubt was removed in Llilton v. Dickinson, U. 8., supra, 
where the rule in a case of a money demand was thus stated 
by Chief-J ustice Waite: 


« Under this rule” (that is, the rule that the matter in 
dispute on which jurisdiction depends is the matter in dis- 
pute in this Court) “ we have jurisdiction of a writ of error, 
or appeal by a plaintiff when he sues for as much as, or 
more, than our jurisdiction requires and recovers nothing, 
or recovers only a sum which, being deducted from the 
amount or value sued for, leaves a sum equal to or more 
than our. jurisdictional limit, for which he failed to get a 
judgment or decree. And we have jurisdiction of a writ 
of error or appeal by a defendant when the recovery against 
him is as much in amount or value as is required to bring 
a case here, and when, having pleaded a set-off or counter- 
claim for enough to give us jurisdiction, he is defeated 
upon his plea altogether, or recovers only an amount or 
value which, being deducted from his claim as pleaded, 
leaves enough to give us jurisdiction, which has not been 
allowed. In this connection, it is to be remarked that the 
amount, as stated in the body of the declaration, and uot 
merely the damages alleged, or the prayer for judgment 
at its conclusion, must be considered in determining whether 
this Court can take jurisdiction.” 


The Finding of the Court below as to Value 
‘is not Conclusive on this Court. 


It is earnestly insisted by counsel in his able brief tiled 
herein, while admitting that it is the actual value of the 
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land in controversy in this Court that regulates the question 
of jurisdiction, that this value is unalterably and irrevo- 
cably fixed by the finding of the Court below, not, it will 
be remembered, by the judgment or decree of the Court 
below, because that was that the dand in question was 
rightfully the property of the plaintiff, and the decree 
directed the defendant to reconvey it. 

Surely this is not a sound position, as it has frequently 
been held by this Court that in many cases it is uot the 
amount of the judgment in the Court below that governs 
the question of jurisdiction, but the actual value of the 
matter in dispute in this Court. Not unfrequently is it the 
case that the judgment of the Court below is for an amount 
far in excess of $5,000, and yet the actual value of the 
matter in controversy here is much less than $5,000, and 
in all such cases this Court would not have jurisdiction. 
And again, quite frequently does it occur that the judg- 
ment of the Court is much less that $5,000, and yet the 
value of the matter in dispute here is much more than 
$5,000, and hence in all such cases this Court would enter- 
tuin jurisdiction, notwithstanding the fact that the judg- 
ment of the lower court was much less than the jurisdic- 
tional amount. 

It is the amount actually in dispute in this Court, and not 
the amount of the judgment rendered in the Court below 
that confers jurisdiction. ‘This was directly decided by 
this Court in the case of Tintsmon v. National Bank, 100 
U.8., 6. In that case the plaintiff in the Court below 
claimed $8,233.79 ; the defendant admitted that he owed of 
this amount $5,099,59. The judgment was for more than 
$5,000. Mr. Chief Justice Waite, in delivering the opinion 
of the Court said : 


“Tn Gray v. Blanchard (95 U.S., 564) we held that a 
case must be dismissed, if, on an examination of the whole 
record, it appeared that the value of the matter actually in 
dispute between the parties was less than our jurisdictional 
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amount. This writ of error was brought by the defendant 
below to reverse a judgment against him of more than 
$5,000; but on looking into the record we find that the 
case was heard on an agreed statement of facts in the na- 
ture of a special verdict, in which it appeared that the 
plaintiff claimed of the defendant $8,233.79, and interest 
from June’4, 1876. Thedefendant admitted that he owed 
of this amount $5,099.59, for which the plaintiff was enti- 
tled toajudgment. The only controversy was as to the 
liability of the defendant for the difference between what 
he admitted to be dne and what the plaintiff claimed, or 
$3,134.20... This, then, is the amount actually in dispute, 
and as it ‘is less than $5,000 we have no jurisdiction.” 
(Downs v. Johnson, 110 U. 38., 223.) 


Suppose: a plaintiff claims judgment for $8,000. The 
defendant denies that he is owing any more than $1,000, 
and pleads’a set-off or counter-claim of $11,000, and judg- 
ment is rendered against the plaintiff for $5,000; then 
clearly the defendant would have a right to be heard in 
this Court, notwithstanding the amount of the judgment is 
less than $5,000, because the actual matter in dispute is 
$7,000. 


It is respectfully submitted, therefore, the finding of the 
Court below as to the value of the land in controversy is 
not conclusive on this Court, and if not conclusive, and if the 
record leaves the question as to value in doubt, then this 

Jourt will hear affidavits—not to controvert the record, but 
rather for the purpose of making plain that which the record 
leaves in uncertuinty and doubt. 


In the case of The United States v. The Brig Union, 4 
Cranch, 216, there had been an appraisement made by three 
sworn appraisers by order of the district judge, by which 
the brig Union was appraised at $1,800, the sloop Sally at 
$400, and the sloop Deborah at $600. 

A motion to dismiss the appeal was made, and appellant 
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offered one witness, whom the Court permitted to testify 
viva voce in open Court as to the value. 

It was contended by counsel for the appellee that this 
appraisement, being made by order of the Court below, was 
conclusive evidence of the value of the matter in dispute. It 
was insisted, on the contrary, by Mr. Attorney-General 
Rodney—assuming that the Court below could not by any 
act deprive this Court of jurisdiction, that— 

“If the Court below cannot by any act oust this Court 
of its jurisdiction, much less can any of its officers or ap- 
praisers. If this valuation be conclusive, it puts it in the 
power of appraisers appointed by the Court below to de- 
prive this Court of jurisdiction.” 


The Court, Chief Justice Marshall, in deciding the mo- 
tion, said: 

“The appraisal is not conclusive evidence of the value, 
but in this case it is the best evidence. It was made by 
officers of the Court, under its order, and was regularly re- 
turned and filed. It does not impeach the credibility of the 
witness now examined, for the valne is a matter depending 
upon opinion, and with respect to which the judgments of 
men may honestly vary.” 


But not only so. A motion in this case was made the 
next day for a continuance of the cause and for leave to 
take affidavits respecting the value of the property. 

To this counsel for the motion to dismiss said: “If this 
motion had been made yesterday, before the decision of the 
Court upon the weight of testimony, perhaps it might have 
been proper,” but insisted the motion came too late. 

Whereupon Chief Justice Marshall said: 

“Cannot the United States sne out a new writ of error, 
and take new affidavits to show the cause to be within our ju- 
risdiction ? If so, perhaps the Court would not put the 
United States to that expense.” 


Upon the Attorney-General responding that the judg- 
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ment dismissing the appeal. in his judgment, would be 
final, the Court declined to grant the motion. 


It will be observed, therefore, that Chief Justice Mar- 
shall proceeded in that case all the way through on the 
assumption that the finding or ascertainment of value of these 
vessels by the Court below, throngh the medium of ap- 
praisers, was not conclusive on this Court. And the point 
was finally conceded, also, by the attorney for the appellee. 


It would be difficult, doubtless, in all the records of ju- 
risprudence, to find a case which so forcibly illustrates the 
unwisdom of a rule which would permit an inferior Court 
to control the jurisdiction of an appellate tribunal in such 
a case as this—as the one now under consideration. Is 
it not a little remarkable, that in view of the different esti- 
mates placed upon this property, the Court should find the 
value to be just $5,000? But if that were al// of the find- 
ing it would perhaps not be justly open to criticism, but 
when the Court below adds to this the words * and no more,” 
one might not perhaps be considered unreasonably censo- 
rious in suggesting that it seems to smack very strongly of 
an attempt upon the part of the Court below to deprive 
the defendant, if possible, of the privilege of having the 
case reviewed in this Court. 

In the case of Richmond v. The City of Milwankee, 21 
How., 391, cited by opposing counsel for the purpose of 
showing that affidavits cannot be received, the only state- 
ment in the record as to.value was made by the plaintiff 
in his complaint; this was not controverted in defendant’s 
answer, and, therefore, admitted; and this Court very 
properly held affidavits could not be received. This isa 
very different case—the statements as to value in the 
record are strangely contradictory, and the question is left 
in doubt. But if this Court accepted the statement of the 
plaintiff as to value in the case of 21 Howard, supra, then 
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why not accept the sworn statement of the plaintiff and 
appellee here. 

The learned counsel in his brief, (pages 17, 18,) says, in 
speaking on this very subject: 


“ No rules of estoppel are more firmly settled than those 
which hold litigants to their pleadings, and to facts estab- 
lished by their own witnesses.” 


Let this rule be enforced, as stated by counsel, and this 
motion to dismiss must be overruled, because, forsooth, 
his client has, in his complaint, as we have seen, solemnly 
sworn that the land in controversy is of the value of $7,000; 
that he paid that amount in cash for it; and all his wit- 
nesses on the trial confirmed his statement. 


But if the record is uncertain and contradictory or un- 
satisfactory as to the question of value, this Court will hear 
affidavits upon that question. ‘This rule of practice, we 
believe, is well settled. 

In case Parker v. Morrill, (106 U. 38., page 2,) which 
was a motion to dismiss because it did not appear by the 
record or otherwise that the value of the matter in dispute 
exceeded $5,000, Ilis Honor Chief Justice Waite, in de- 
livering the opinion of the Court dismissing the appeal, 
said : 


«The brief in support ot the motion was filed here on 
the 6th of May; that of the appellant was filed on the 7th 
of October. Notwithstanding the dismissal was claimed 
on account of the value of the matter in dispute, no attempt 
has been made by the appellant to supply the defect in the 
record by affidavits, as under our practice might have been 
done; but to defeat the motion he relies entirely on the 
evidence of value to be found in the record.” 

Youngstown Bank v. Hughes, 106 U. 8., 524. 


“In this case, supra, the Court said “ affidavits can only 
be used to furnish evidence of value not appearing on the 
face of the record when the nature of the matter in dis- 
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pute is such’ as to admit of an estimate of its value in 
money.” 

“ Ordinarily,” says Mr. Justice Matthews, in delivering 
the opinion of this Court in the case of Elgin v. Marshall, 
(106 U. S., 580,) «the value of the matter in dispute would 
appear in the pleadings and judgment, where the claim must 
be stated avd determined; but where the recovery of 
specific property—real or personal—is sought, affidavits of 
value were permitted from the beginning, as a suitable 
mode of ascertaining the fact, and bringing it upon the 
record.” (Williamson v. Kincaid, 4 Dall., 20; Crouse v. 
Stead, Id., 22; United States v. Brig Union, 4 Cranch, 
216.) ° | 

The record shows that an appeal in this case has been 
allowed by the Court below, notwithstanding the expression 
of opinion by that Court in its findings to the effect that 
the land in controversy “ was, and still is, of the value of 
five thousand dollars avd no more.” Therefore the rule 
applies, as stated by Chief Justice Waite in Gage v. Pum- 
pelly, 108 U. S., 164, where it was said: 

‘‘ When an appeal has been allowed after a contest as to 
the value of -the matter in dispute, and there is evidence in 
the record which sustains our jurisdiction, the appeal will not 
_be dismissed: simply because upon examination of all the 
affidavits we may be of the opinion that possibly the esti- 
mates acted upon below were too high.” 


In that case the Court below in allowing the appeal bad 
declared, after hearing proofs as to the value of the land 
in controversy: “I have considered these proofs, and am 
much incline] to hold that the fair cash value of this prop- 
erty does not exceed $5,000, although it is true that some 
of the affidavits on the part of the defendant put the value 
much higher than that; but the affidavits on the part of the 
complainant refer to actual sales or transactions, which fur- 
nish a mach more reliable basis of value than these opinions 
or speculative conclusions. But I dislike,” remarked Judge 
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Blodgett, further, “ by any ruling of mine as to value, to deny 
an appeal to any party who seeks to review my findings upon 
the main questions in the case. I shall, therefore, allow the 
appeal.” 

In that case, therefore, the Court below really found that 
the land in dispute was worth Less than $5,000, but allowed 
the appeal; and yet the Court sustained jurisdiction, not- 
withstanding this expression of opinion as to value of the 
Court below, which, had it been followed or adopted, would 
have ousted jurisdiction. 

The fact, furthermore, that in the one case, that just 
quoted, the Court below, although of the opinion the value 
was insufficient to confer jurisdiction on this Court, ex- 
pressed a willingness that the party should have his appeal, 
and the benefit of the judgment of this Court upon the 
question of value, and that in the other, the case at bar, the 
Court sought to deprive this appellant of an appeal by 
finding that the land in dispute was of “the value of 
$5,000, and no more,” and this, too, when not a solitary 
witness called for either plaintiff or defendant fixed the 
value at $5,000, cannot render dissimilar the questions 
involved in the two cases. In neither case is there a money 
demand. In each case the suit is to recover certain lands. 
The real question in each case fur the Court to decide was, 
to whom—plaintiff or defendant—did the land in contro- 
versy belong? Whatever expression of opinion by the 
Court below as to the value of the land, whether it be as 
stated by Judge Blodgett in the one case, “I am much 
inclined to hold that the fair cash value of this property 
does not exceed $5,000,” or as stated by Judge Deady 
in the case under consideration, that it is of “the value of 
$5,000, and no more,” can not and ought not to conclude either 
the appellant or this Court. But on the contrary— 

“ When an appeal has been allowed after a contest as 


to the value of the matter in dispute, and there is evidence in 
the record which sustains our jurisdiction, the appeal will not 
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be dismissed simply because upon examination of all the 
affidavits we may be of the opinion that possibly the esti- 
mates acted upon below were too high.’’ 

Gage v. Pumpelly, 108 U. S., 164. 


In this case an appeal Aas been allowed, after a collat- 
eral contest as to the value of the matter in dispute. And 
is it not true,-moreover, that, leaving out of consideration 
the affidavits now submitted, there is evidence in the record 
which sustains jurisdiction? It is conceded here that the 
plaintiff in the Court below averred in his verified com- 
plaint that the lands in dispute and sued for were of the 
value of $7,000. ‘The averment is as follows: 


‘That said moiety and estate of your orator in and to 
said described lands and premises at all the times herein 
stated was, and now is, of great value, viz., of the value of 
seven thousand dollars.” (See brief of counsel for appellee, 
page two, appendix.) 


But not only so: the plaintiff in the Court below and 
appellee here came upon the witness stand and testified 
under oath not only that the lands in controversy were 
worth $7,000; and that he had told the defendant that 
they were of that value at the time he was negotiating 
for its sale; but furthermore, that he had actually paid 
that amount for them in cash a short time previously. (See 
Record, page’ 76; also, page 25 of appendix to brief 
of counsel for appellee.) But still further, he called 
at least two witnesses, who testified the lands in contro- 
versy were af the value of $7,000, and there is no 
testimony tending to show that there had been any depre- 
ciation in the value of the property in dispute subsequent 
to the date of filing the complaint, or subsequent to the 
date when, aécording to his own sworn statements, the 
appellee paid $7,000 in cash for the same. But, on the 
contrary, all the testimony tends to show strongly that it 
had been constantly appreciating in value. 
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Aside, therefore, from any affidavits submitted here, the 
record, as made by the appellee himself in the Court below, 
shows not merely that there is evidence which sustains juris- 
diction, but evidence of a conclusive nature, and of a char- 
acter that should es/op this appellee from questioning the 
jurisdiction of this Court on the ground that the value of 
the matter in dispute is less than $5,000. 


May it please the Court, whatever may have been the 
exaggerations of statements of both plaintiff and defendants, 
or either of them, in the pleadings in the Court below as 
to value, in their efforts to show that each acted in good 
faith with the other, the question after all for this Court 
remains the same; that is, if it is made to appear to this 
Court, from the record—and it issubmitted these affidavits 
are here properly as a part of the record—that the value of 
the matter in dispute here exceeds $5,000, then clearly this 
Court has jurisdiction irrespective of the question as to 
whether the plaintiff and defendants, or any of them, com- 
mitted perjury in the Court below; and, while it is respect- 
tully submitted that when a plaintiff in an action of 
ejectment or in a snit to recover specific real or personal 
property swears in his complaint that such property is of 
the value of $7,000, he should be bound by such state- 
ment, and be subjected to every jurisdiction to which it 
may lead him; that still, if this is not so, it is clearly appa- 
rent from the record, including the eight affidavits of dis- 
interested witnesses, that the land in controversy was at 
the date of the decree in this Court, and ever since has 
been, of the value of not less than $6,250, while by a fair 
preponderance of evidence such value was then, and ever 
since has been, seven thousand dollars. It will be observed 
also in this connection that the affidavit of Mrs. Constance 
A. Dakyns shows that the appellee Dambleton purchased 
this identical land trom ber just one year and eight days 
prior to the date when Dumbleton sold to Talkington, 
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aud then paid her $7,000 cash in hand for thesame. Such 
testimony is worth any amount of opinions as to value, and 
goes far to justify the correctness of the estimates of the seven 
other witnesses whose affidavits are filed herein, and who 
on an average place the value at date of decree, and ever 
since, at $7,000—some of them much above that. And it 
will be remembered, furthermore, that this Mrs. Dakyns was 
one of appellee’s witnesses on the trial in the Court below, 
and there,testitied to the same thing, and that testimony is 
a part of the record here. 

It must not be forgotten, moreover, as it appears from 
the record (see the findings of the Court in brief of counsel 
for appellee, appendix, page 30), that the land in contro- 
versy is the undivided one-half of nearly one thousand acres 
of land, near Roseburg, Oregon, in the heart of the Rogue 
i River valley—about 960 acres. 
| The appellee presents no counter affidavits. Hence the 
only record he presents, as made by himself, is bis own 
sworn statement in his complaint, and the sworn statement 
of all his*witnesses at the trial in the Court below, to the 
effect that the land in controversy is of the value of seven 
thousand dollars, aud that be paid that amount in cash for it. 


The. Appeal as to Marx and Jorgensen. 


It is insisted by counsel for appellee that the amount in 
controversy as to the co-appellants Marx and Jorgensen, 
is measured by the amount of their mortgage, which is 
but for the sum of $890, and not by the value of the land 
covered by the mortgage. Grant that this is so, and as an 
abstract proposition [ am not prepared to dispute the cor- 
rectness of the general rule that when the object of a suit 
is to apply property worth more to the payment of a debt 
for less than the jurisdictional amount, itis the amount of 
| the debt, and not the value of the property, that deter. 
mines the jurisdiction, still it does not follow that the 
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appeal of Marx and Jorgensen should be dismissed—pro- 
vided the value of the land in dispute is of a sufficient 
amount to entitle the defendant Talkington to an appeal, 
and for the following reasons: 

This is not a motion to dismiss the appeal of Marx and 
Jorgensen, nor is it a motion to dismiss the appeal as to 
them. It is simply a “ motion to dismiss the appeal.” The 
language of the motion is as follows: The appellee, by his 
attorney, first “suggests to the Honorable the Supreme 
Court that it appears upon the face of the record herein 
that the matter in dispute on this appeal does not exceed 
the sum or value of $5,000,” and concludes as follows: 


“ Wherefore, appellee moves the Court that said appeal 
be dismissed, with costs and damages to appellee, on the 
ground that the matter in dispute in this Court on said 
appeal does not exceed the sum or value of $5,000.” 


In the case of the Rio Grande (19 Wall., 189), several 
material men joined in a libel against the steamer Rio 
Grande. The Cireuit Court eutered a decree, March Ist, 
1873, as follows: 

« That the libellants do have and recover from the steam- 
boat the following sums, to wit: Wm. Otis, $1,508; Lyons 
and Keylind, $1,411.83; Joseph Hastings, $83.75; R. T. 
Port & Co., $121.25; G. b. & C. Bb. Gwin & Co., $713.14; 
with eight per cent. interest on said different amounts from 
August Ist, 1867, until paid.” 


The respondent appealed to this Court.. A motion was 
made to dismiss the appeal, one ground being as follows: 


«That this Court has no jurisdiction in the case, as the 
amount in dispute is less than $2,000.” 


This Court, Mr. Justice Clifford delivering the opinion, 
after disposing of another point, said ; 
« Nor can the motion be sustained for the other reason 


set forth, as it is certain that the decree against the appel- 
lants bere in favor of two of the respective appellees exceeds 
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the sum of $2 000. True the sums received by the other 
three appellees s respectively were not sufficient to give this 
Court jurisdiction, but the motion is to dismiss the appeal, 
which must -be denied, as the decree in favor of the two 
libellants first named in the decree is, as it respects each of 
those, greater than $2,000, when the interest allowed by the 
Circuit Court to the date of the decree is included with the 
principal.” (The Rio Grande, 19 Wall., 189.) 


In the case at bar the thing in controversy is the land, as 
to all the defendants. It is quite immaterial to the appellee 
what becomes of the land, or how it is to be divided up or 
parcelled out.as between the several defendants, or what 
their respective interests are in the event that he fails to 
obtain a decree that.the land is his. And it is equally 
immaterial to plaintiff in the event the decree stands de- 
claring the land his property. ‘The plaintiff bas seen proper 
to join these several defendants in this suit, charging, as he 
does, that Talkington has the legal title, and the defendants 
Marx and Jorgensen jointly an equitable title to the same ; 
and he insists both these titles were, as to the plaintiff, 
obtained by fraud, and he prays he may be substituted to 
both. It is hot a suit by a mortgagee to have his debt, 
less in amount than $5,000, made good as to land of 
greater value: than $5,000; hence, it is insisted the rule 
invoked by counsel cannot apply, especially as there is no 
motion here to dismiss the appeal as to Marx and Jorgen- 
seu, but simply a motion “ to dismiss the appeal.” If, then, 
the appeal is good as to Talkington, it is good as to all the 
defendants, uuless the rule asserted in the case of the Rio 
Grande is set-aside. 

In ejectmenit against two defendants for two parcels of 
land, if each defendant claims only one parcel, the value of 
each parcel is:the limit of appellate jurisdiction. (Tupper 
v. Wise, 110 U.S., 398; Lynch v. Bailey, Id., 400.) But 
if both defendants jointly claim both parcels, the value of both 
is the test. (Friend v. Wise, 111 U. S., 797.) 
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Here the object of the suit is not to apply property worth 
more to the payment of a debt for less than the jurisdic- 
tional amount; in which case it is conceded the amount of 
the debt, and not the value of the property, would deter- 
mine the jurisdiction of this Court. On the contrary, the 
suit in the case at bar is not by the creditor, but by a third 
party, who claims to own and recover the whole estate, as 
against all these defendants, some of whom claim the legal 
title, and some of whom claim the equitable title, to the 
whole of the premises in controversy. In other words, 
these defendants claim jointly to own the whole estate in 
dispute. Hence the value of the matter in dispute is, as to 
all these appellants, the value of the land for which appellee 
obtained a decree in the Court below. 


Counsel has united with his motion to dismiss—as he of 
right may do—a motion to affirm. And it is suggested, 
with apparent candor, that this appeal was manifestly taken 
for delay; that the proceedings are frivolous and in bad 
faith. We may be in error, but are not prepared to admit 
we would insist, with as much earnestness as we have, that 
jurisdiction attaches in this Court unless we Jdelieved, at 
least, we were right. Believing, therefore, there is in the 
record of this case no color of right to a dismissal, and that 
therefore there can be neither dismissal nor affirmance, the 
motions are on our part respectfully submitted. 


JoHn H. MITcHELL, 
Attorney for Appellants. 
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In theSupreme Court 


OF THE 


UNITED STATES. 


OCTOBER TERM, i887. 


F. P. Taukrneron, D. Marx, | 
AND E. C. JoRGENSEN, 


Appellants, 
ws, 
Henry M. DumMBLETON, 
Respondent. | 


Now come the Appellants, by their Counsel, 
and move the court for leave to file herein in 
answer to the motion of Respondent—heretofore 
filed to dismiss this appeal, for the reason that 
the value of the land in controversy is not enough 
to confer jurisdiction, certain original affidavits 
as to value of such land, which originals are now 
here presented, and copies of which are herewith 
submitted in printed form, for convenience of 
the court, Counsel prays these affidavits may be 
filed at this time, in pursuance ofa stipulation of 
Counsel heretofore filed, and that the question 
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) 


® 
as to their admissibility, be reserved and consid- 
ered on hearing of motion to dismiss appeal as 
per said stipulation. 


Arripavni or T. R. SaHeriman. 
In the Supreme Court of the United States. 


Henry M. Dumpreron, } 
Complainant and Appellee, | 


AND Dantet Marx, 


i 

Vs. ' 

F. P. Tarxrneton, E. C. JorGensen, | 
| 

Defendants and Appellants. | 


United States of Ameriea, nt 
District of Oregon. ite 


I, T. Ro Suerman, being duly sworn, say that I have 
been for more than ten years a resident of Douglas 
county, Oregon, and am now County Clerk of said 
county. 

That I am acquainted with the farm and land known 
as Winchester, which is in controversy in the above en- 


ER ET eR 


titled suit: 
That during the last two years said Winchester farm 
has been worth about $14,000.00, and is advancing in 


value. 
T. R. Sueriman. 


Subscribed and sworn to before me this 22d day of 
September, 1887. 
: J.S. FITZHUGH, P 
County Judge of Douglas County. 


ArFipavit or G. A. Taytor. 
In the Supreme Court of the United States. 


Henry M. Dumsteron, 
Complainant and Appellee. 
Vs. 
I’. P. Tarxrneron, E. C. JorGensen, 
AND Dantret Marx, 
Defendants and Appellants. | 


United States of America, - 
District of Oregon. 


as I, G. A. Taytor. being duly sworn, say that I am ex- 
¥ Sheriff of Douglas County, Oregon, and have been for 
12 years a resident of Douglas County. 

That I have known and been acquainted with the farm 
and land in controversy in the above entitled suit known 
as Winchester, during the above mentioned period. 
The farm contains about one thousand acres and has 
been worth about $12,500.00 for the last two years and 


? is appreciating in value. 


sae 


Gy. A. Taynor. 


Subseribed and sworn to before me this 21st day of 


September, 1887. 


[Seal | T. R. Suerman, County Clerk. 
a By W. T. Wright, Deputy Clerk. 


Arripavitr or Mr. W. F. GriuiamM. 


In the Supreme Court of the United States. 
Henry M. DumsBieron, 
Complainant and A ppellee, 
° Vs. 
I. P. Tarkineron, F. C. J ERGENSEN, 
AND Danie, Marx, 
Defendants and Appellants. 
e . 
Unrrep Srares oF AMERICA “ 
Disrricr oF OREGON. er 


[, W. F. Gitiam, being duly sworn, say that | am, 
and for more than thirty-four years last past, have been 
aresident of Douglas County, Oregon, and during that 
time have been engaged in the business of ferrying and 
farming,and [ am now engaged in the business of te nd- 
ing the Winchester ferry. 


That I have known and been acquainted with the farm 
and land in controversy in the above entitled = snit, 
known as Winchester. 


The tarm contains about one thousand aeres, is situa- 
ted ina good farming distriet and the land is good and 
was worth in April, 1556, the sum of $14,000.00; and 


this land was and it is now worth about $15,000.00. 
That for about two years past, real estate in this coun- 
ty has appreclated very much in value, and is now ad- 


vancing and sales at yood prices have been and now are 


being made. 


Wm. F. Gitta. 
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Subseribed and sworn before me, this 22nd day of 
Septem ber, LSS7. 


| Seal | T. R. Suerman, County Clerk. 
By J. C. Aiken, Special Deputy Clerk. 


Arripavir or D. S. K. Butex. 


In the Supreme Court of the United States. 


Henry M. Dempreron, 
Complainant and A ppellee, | 
Vs. 


F. P. Tarxrnetron, E. C. Jorgensen, [| 
AND Danten Marx, | 
Defendants and Appellants. | 


Unrrep States oF AMERICA 
SS, 
Disrricr of OREGON. 


I, D. S. K. Berek, being duly sworn, say that [am 
now, and have been a resident of Douglas County, Ore- 
gon, for more than twelve years, and during that time 
[ have been engaged in business, and am now engaged 
in the business of buying and selling Real Estate as 
manager of the firm of Buick & Benjamin. That [have 
known and been acquainted with the farm and land in 
controversy in the above entitled suit, known as Win- 
chester during the above mentioned period. The farm 
contains about one thousand acres and has been worth 
about $12,500 for the last two years and is appreciating 
in value. 

DD. S. K. Brick. 


Subseribed and sworn to before me Sept. 21, 1887, 


[ Seal | T. R. Suertman, County Clerk. 


Arripavitr or Thomas SMITH. 
In the Supreme Court of the United States. 


Henry M. Dumepwirron, 

Complainant and Appellee, | 

VS. | 

F. P. Tavxrneron, E. C. JorGEensen, ( 
AND Danie, Marx, 

Defendants and Appellants. 


United States of Ameriea, ‘om 
District of Oregon. Ss. 


[, Tuomas Smrru, being duly sworn, say that I have 
beena resident of Douglas County, Oregon, for more than 
37 years, that [ have been engaged in farming and stock 
‘aising during that time, and that [am now engayed in 
stock raising. That I have known and been aequainted 
with the farm and land in controversy in the above en- 
titled suit, known as Winchester, during the above men- 
tioned: time, having owned a farm (until the last two 
months and a half) on the opposite side of the river 
during the above mentioned time. Said Winchester 
farm contains about one thousand aeres and during the 
last two years has been worth at least $12,000.00, and 
is advancing. 

Tuomas Ssiru. 


Subseribed and sworn to before me this 22d day of 
September, 1887. 


[ Seal | T. R. Suertman, County Clerk. 
‘ By J. C. Aikin, Special Deputy Clerk. 
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AFFIDAVIT OF Joun JONES. 
In the Supreme Court of the United States. 


Henry M. Dumsreron, 
Complainant and Appellee 
Vs. 
IF. P. Tarxineron, E. C. JorGensen. ( 
AND Danie Marx, 
Defendants and Appellants, 


Unrrep Sratres or AMERICA 
Ss 
Disrricr or Orrcon 


lL. Joun JONgEs, being duly sworn, say that [ am, and 
and for more than ten years last past have been a reai- 
dent of Douglas County, Oregon, ana during that time 
have been engaged in the business of farmer. and I am 


now engaged in the business of farming. 


That I have known and been acquainted with the farm 
and 'and in controversy in the above entitled suit, known 


as Winehester. 


The farm contains about one thousand aeres, is situ- 
ated in a good farming district and the land is good 
and was worth in April, 1886, the sum of $12, and this 
land was worth and could have been sold December, 
LSS6, for $12, and it is now worth about $12.50 per 
acre, twelve thousand five hundred dollars. 


That for about two years past r “al estate in this coun- 
ty has appreciated very much in value, and is now ad- 


ranciny, and sales at good prices have been and are now 


being made. 


JOUN J ONES. 
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Subseribed and sworn to before me, Sept. 21, 1887. 


| Seal | T. R. Suerman, 
: County Clerk of Douglas County, 
State of Oregon. 


AFrripavir oF Tuomas GUTHRIE. 
8 
In the Supreme Court of the United States. 
Henry M. DumpBieron, | 
Complainant and A ppellee, 
VS. | 
I. P. Tarxineron, E. C. JorGensen, | 
AND Danie. Marx. | 
Defendants and Appellants. 


. 
United States of America, } 
° >» SS. 

District of Oregon. \ 

[, Tuomas Gururiz, being duly sworn, say that I am 
a resident of Douglas County, Oregon, that I am ae- 
quainted with the farm and land known as Winchester, 
which is in controversy in the above entitled suit. 

That on the 30th day ot June, 1887, | bought of 
Thomas Smith about 1650 acres of land near the above 
mentioned tract. 

That I consider the Winchester farm worth about $14,- 
000.00 dollars. 

; Thomas GuTurRie. 


@ 
Subseribed and sworn to before me this 22d day of 


September, 1887. 


| Seal f ie « Surrtpan,-County Clerk. 
, By W. T. Wright, Deputy Clerk. 


Arripavit or F, P. TaALKrneton. 
In the Supreme Court of the United States. 


Henry M. Dumsweron, 
Complainant and A ppeliee. 
Vs 
I. P. Tatkrneton, E. C. Jorgensen 
AND Danie Marx, 
Defendants and Appellants, 


Unxrrep Sratres of AMERICA. | 
8s 
Disrricr ot OreGon 


[, bt. P. Talkington, being first duly sworh, say that I 


am one of the above named Defendants. 


That at the time of the commencement of this suit, 
and for one year prior thereto, [ kuew of the property 
in controversy in this suit. It is situated in Douglas 
County, Oregon, and is known as “Winchester”, and is 


more particularly deseribed in the bill of complaint, 


That [ have been acquainted for three years in said 
County, and generally with the property therein, and of 
its value. Thatat anl fora long time prior to the 
commencement of this suit, real property in said County 
was depressed in price and in consequence of its isolated 
location, its markets and edueational facilities, and the 
scarcity of money in the State, could not have been sold 
for much more than one half its actual value, and in 
fact, comparatively few sales were effected during that 


time. 


LO 


That for about two years past, real estate has ap- 
preciated very much in value, and is now advancing and 
sales at good prices have been and now are being made. 
This is in consequence of the general improvment and 
prosperity of the State, and of the large immigration 
from the Eastern States, and from foreign countries, and 
the ease with which money ean be obtained, and the in- 
vestment of large sums in real estate and business, and 


the vigorous pruseeution of rail rvad building. 


In my opinion the interest in controversy at the com- 
mencement of this suit could not have been sold for 
more than $4,500. If there had been no litigation con- 
cerning this property it could have been sold in April, 
1886 tor $5,500, and it was worth and could have been 
sold in December, 1886, for $6,000. 


It is now worth $7,000, and would readily bring that 
sui in the market if it was free from litigation. 


| have never taken any timber from the place and 
have paid all taxes thereon and have only received from 
said place a total of S183. 


F. P. TauKryeton 


Subseribed and sworn to before me this September 


24, 1887. 
[Seal | R. H. Lamson, 


° 


. Clerk U.S. Cirenit Court, Oregon. 
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AFFIDAVIT OF ConsTANCE A. DAKYNs. 
In the Supreme Court of the United States. 


Henry M. Dumsveron, 
Complainant and Appellee, | 


Vs. 
F. P. Tarxineron, F. C. JerGensen, f 
AND Danier Marx, 
Defendants and Appellants. | 


Unirep Srares or AMERICA 
Ss 
Disrricr oF OREGON. 


I, Constance A. Dakyns, being duly sworn say, that 
I am, and have been for several years past, the owner of 
the undivided one-half of that certain farm known as 
the Winchester Farm, in Douglas County, Oregon, con- 
taining about one thousand acres, and resided thereon 
for about eight years, and until about six weeks ago. 
I am thoroughly acquainted with its value now, and for 
the past eight years, and with the value of land gener- 
ally in that vicinity. 


That about the month of February (20th day,) A. D. 
1884, I sold and conveyed the other undivided half of 
said farm, being the land now in controversy, in this 
suit, to Henry M. Duimbleton, the appellee in this suit, 
for the sum of Seven Thousand Dollars, (37,000,) which 
amount he paid me at that time, eash in hand. 


That said undivided half, being the land in contro- 
versy in the suit, was then, at the date last above men- 
tioned, of the reasonable value of Seven Thousand Dol- 
lars ($7,000), and has gradually increased in value ever 
since, in my estimation. 
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I am gt present residing in the City of Portland, 
State of* Oregon. 


CONSTANCE A. DAKYNS. 


Subseribed and sworn to before me, this 22nd day of 
e® . 
October, 1887. 


| Seal | JoHN D. WILcox, 


Notary Publie in and for Oregon. 


—— 
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Supreme Gourt of the United States. 


OCTOBER TERM, 1887. 


F. P. TALKINGTON, et al. Appellant ) 
v. \ No. 968. 
) 


HENRY M. DUMBLETON, Appellee. } 


Appellee’s Response to Brief of Appellant, on 
Motion to Dismiss Appeal : 


The exceptional and probably unprecedented criticism which 


- the distinguished attorney for appellants has assumed to make 


upon the findings of the Judge who tried the cause, and the 
surprising attack made upon the motives, or purpose of one so 
generally and so highly esteemed, both as a citizen and a Judge 
prompts, though it may not merit, a reply. 

It is assumed and asserted! that this Judge, who has presided 
over a busy court for so many years, in determining a material 
issue of fact “sought to deprive this appellant of an appeal!” 

This unwarranted statement, twice urged, is bottomed on the 
use of the words “ and no more” in the finding of the value of 
the interest in the land to be $5,000. Let my learned Brother, 
strike them out and he is not benefited. Their presence adds 
not an atom of weight to appellee’s case ; they do appellants no 
harm. 
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Excepting a, memorandum containing the results of computa- 
tion and accounting between the parties, the decision below, con- 
sisting of a full review of the evidence, was rendered orally and 
therein the value of complainant’s interest in the lands involved 
was found not to execed $5,000 ; the computation of rents, interest, 
&c., was made upon that basis, and complainant’s attorneys were 
instructed to draw findings in accordance with this oral an- 
nouncement, which being done in the order of recitals in the 
pleadings, and following as nearly as brevity would permit the 
language of the Judge in his oral announcement, the words : 
“is of the value of $5,000 and no more” were used. The 
Judge in his subsequent revision probably overlooked the three 
words which, (though according to the fact found) were literally 
and technically; redundant and which have called out these re- 
peated animad¥ersions. 


If appellant’s position in argument here is the true one, then 
their criticism is neither pertinent, or defensible. If the find- 
ing on the point isa mere incident, why discuss it in such sharp 
terms ? Appedlants labored earnestly at the trial to convince 
the court, by plea, and evidence, and argument, that the moiety 
in the lands did not exceed $4,000 in value, that they should 
be held to account for no greater value, and that equivalent 
consideration passed therefor. Successful in some degree, will 
they be permitted here not only to prove their insincerity be- 
fore that Judge at the trial, but thus, or at all, call in question 
the purity of the motives, or the honor of the Judge ? 

It is not remarkable that appellants have no precedent, and 
that this is a case of first impression here. It should be the 
last of its kind. Hence appellee’s motion for dismissal and 
for affirmance and damages, which it is conceded “he of right 
may do.” , 

The controversy presented in defense below, has been lost 
sight of in argument here. Defendant’s denials in making up 
the issues and trying the case defeats appellate jurisdiction as 
to them, for appellee acquiesces in the judgment. 
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Appellee has the right to object to the use of the affidavits 
here. He cannot use them ata re-trial of the cause here. Ap- 
pellants cannot use them at a hearing on the merits—would 
not if they could. Shall a man be forsworn in a Court of 
Justice and thereby and thereon be accorded an advantage over 
his adversary ? shall he blow hot and cold, swear and forswear, 
and be heard with patience, or permitted to remain in court? 

This is a protest against which estoppel does not lie. Ap- 
pellee is not here invoking jurisdiction, but protesting against 
the unprecedented proceedings on the other side. 

By such proceedings and doings he has been delayed and 
subjected to heavy expenses, including the printing of much of 
the record. He again and finally urges his claim for affirmance 
and some compensation in damages. 

Very respectfully submitted, 
FRANK V. DRAKE, 
Attorney Jor Appellee. 
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A. M. HEFNER, MRS. A. M. HEFNER, IRA BABCOCK AND 
MRS. IRA BABCOCK, PLAINTIFFS IN ERROR, 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, [S=6, 


No. 329. 


A. M. HEFNER, MRS. A. M. HEFNER, IRA BABCOCK AND 
MRS. IRA BABCOCK, PLAINTIFFS IN ERROR, 


US, 


THE NORTHWESTERN MUTUAL LIFE INSURANCE 
COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF IOWA. 
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A. M. HEFNER ET AL. VS. THE NORTHWESTERN MUT. LIFE INS. co. 1 


| Pleas in the circuit court of the United States for the 

southern district of lowa, central division, at a term thereof 
begun and holden at the United States court-house, at the city of 
Des Moines, in said district, on the second Tuesday of May, 1884, it 
being the thirteenth day of May, A. D. 1884, before the Hon. David 
J. Brewer, Hon. James M. Love, and Hon. 0. P. Shiras, judges. 


Attest: KE. R. MASON, Clerk. 
2 Be it remembered that heretofore, to wit, on the 5th day of 


July, 1883, The Northwestern Mutual Life Insurance Com- 
pany, by Nourse & Kauffman, its attorneys, filed in the clerk’s office 
of the circuit court of the United States for the southern district of 
Iowa, central division, a petition against A. M. Hefner et al.; which 
said petition is in the words and figures following, to wit: 


3 Petition. 


In the Circuit Court of the United States, Southern District of Iowa, 
Central Division. 
Tur NORTHWESTERN Mutua Lire INSURANCE Company } 
vs. Att 
. —_ >i aw. 
A. M. Herner, Mrs. A. M. Herner, his Wife; Ira Bas- ’ 
cock, Mrs. IrnA Bapcock, his Wife. 


The plaintiff, The Northwestern Mutual Life Insurance Company, 
a corporation organized and existing under and by virtue of the 
laws of the State of Wisconsin, and a citizen of said State, claims of 
the defendants, A. M. Hefner, Mrs. A. M. Hefner, his wife; Ira Bab- 
cock, Mrs. Ira Babcock, his wife, who are residents and citizens of 
the State of lowa, the present and immediate possession of the fol- 
lowing-deseribed real estate, to wit: 

The southeast qr. of section twenty-six (26), in township number 

seventy-six (76) north, of range thirty-two (52) west, of the 5th 
4 P. M., lowa; and for cause thereof shows to the court as fol- 

lows, to wit: That heretofore, to wit, on the 25rd of August, 
1870, Isaac Bates was the absolute owner in fee of the said above- 
described real estate; that on the said day he, together with his 
wife, Laura Bates, made execution and delivered to pl’tf a mortgage 
upon the said real estate to secure various sums of money, as in the 
said mortgage more fully described, which said mortgage was re- 
corded on the 29th day of August, 1870, in the county recorder’s 
office in the county of Adair, lowa, being the county in which the 
said lands are situated. 

That thereafter the said Isaac Bates having failed to pay the said 
mortgage, the plaintiff herein, The Northwestern Mutual Life In- 
surance Company, on the 31st of October, 1876, filed its bill for the 
foreclosure of the said mortgage against the said Isaac Bates and 
wife and various other parties, including James Callanan, as 
def’ts. 
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5 That in said proceedings in foreclosureasubpcena in chancery 
was duly issued, and was duly served by the United States 

marshal personally:upon the said def’ts, including the said James 

Callanan. | 

That thereafter stch proceedings were had as that on the 21st 
day of May, 1877, a decree of foreclosure was duly entered against 
all of the said defendants, including the said Jame- Callanan, in 
which it was ordered and adjudged that the right, title, and equity 
of redemption of the said James Callanan and other def’ts be, by a 
sale of the said mortgaged premises under the said foreclosure de- | 
cree, forever barred and foreclosed, and it was further decreed that 
the purchaser at such sale should take said premises at such sale by 
title absolute, as against all of the said def’ts, including the said 
James Callanan. 

That thereafter, to wit, on the 5th day of October, E. R. Mason, 

6 the master in chancery appointed in said decree, made sale of 

the said property,and at thesaid sale the pl’ff herein became the 

purchaser thereof, and received the master’s deed therefor, which said 

deed is dated on the 5th day of October, 1883, and is recorded in 

Adair county, Iowa, in book 33, page 52, of the records of deeds of 
said county. | 

By reason of the premises the pl’ff is now the legal owner and 
holder of the said property and entitled to the immediate possession 
thereof. ! 

That the def’ts, A. M. Hefner and Ira Babcock, as pl’ff is informed 
and believes, are in the actual possession of the said property, and 
have been for more than three years last past,and that the said parties, 
as pl’ffis informed and believes, claim under the said James Callanan, 
and that whatever claim they may have thereof they have acquired 

since the said proceedings in foreclosure were begun against 
7 the said James Callanan, and the said def’ts herein, together 

with their wives, have no right whatever to the possession 
thereof, as against the pl’ff herein, whose title was acquired under 
the said decree of foreclosure, to which proceedings said Callanan, 
under whom def’ts claim, was a party as aforesaid. Whiereof pl’ff 
prays for judgment against the said def’ts for the present and im- 
mediate possession of the said land, and that a writ of possession issue 
to put pl’ff in possession thereof,and that pl’ff have judgment for the 
sum of five hundred dollars as his damages for the wrongful deten- 
tion thereof and for costs of this suit. 

(Signed) NOURSE & KAUFFMAN, 

: For PU. 
State or Iowa, fF. 
Polk County, hss 


I, B. F. Kauffman, on oath state that Iam the attorney for the 
plaintiff in the above-entitled cause, and that I was the attorney 
who prosecuted the foreclosure proceedings in the said peti- 
8 tion referred to, and that I am as fully acquainted with the 
facts stated in the foregoing petition as is the pl’ff, and I 
believe that the statements thereof are true. 
(Signed) : B. F. KAUFMAN. 
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Subscribed and sworn to by the said B. F. Kauffman before me, 
Horace G. Moore, a notary public, and in my presence on this 29th 
day of June, 1883. 

[SEAL. | (Signed) HORACE G. MOORE, 
) Notary Public. 


Endorsed: In the circuit court of the United States, southern dis- 
trict of Iowa, central division. 3079. Law. The Northwestern 
Mutual Life Ins. Co. vs. A. M. Hefner et al. Petition at law. Nourse 
W Kauffman for pl’ff. Filed July 5th, 1883. E. R. Mason, clerk. 


9 And on the 9th day of July, 1883, a summons was issued 

out of the clerk’s office in said cause; which said summons, 
together with the marshal’s return of service thereon, was filed in said 
vause October Ist, 1883, in the words and figures following, to wit: 


10 Unirep STatEs OF AMERICA, 
Central Division, Southern District of Iowa: 


To the marshal of the said district of Iowa: 


In the name of the President of the United States, you are hereby 
commanded to summon A. M. Hefner, Mrs. A. M. Hefner, Ira Bab- 
cock, Mrs. Ira Babcock, citizens of the State of lowa, to appear before 
the honorable circuit court of the United States in and for the south- 
ern district of lowa, on the first day of the next term thereof, to be 
begun and holden at the city of Des Moines on the third Tuesday of 
October next, it being the 16th day of October, A. D. 1883, then and 
there to answer unto The Northwestern Mutual Life Insurance Com- 
pany, a citizen of the State of Wisconsin, in a plea for the immediate 
possession of the southeast quarter of section twenty-six (26), town- 
ship (76) seventy-six north, of range thirty-two (32) west, 5th P. M., 

Iowa, to the damage of said plaintiff in the sum of five 
11 hundred dollars, with interest and costs. Hereof fail not, and 
have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of ‘the 
Supreme Court of the United States, at the city of Des Moines, this 
the 9th day of July, A. D. 1883, and of the Independence of the 
United States the 108th year. 

[SEAL. | (Signed) EDWARD R. MASON, 
Clerk U. 8S. Cireuit Court, District of Iowa, Central Division. 


This writ came into my hands for service on the 9th day of July, 
A. D. 1883, and I served the same on the within-named A. M. Hef- 
ner and Mrs. A. M. Hefner, Ira Babcock and Mrs. [ra Babcock, on 
the 20th day of September, 1883, by reading the same to each one 
of them and by delivering a true copy to each at near Fontanelle, 
in the county of Adair and State of lowa. 

(Signed) R. ROOT, U. 8. Marshal, 
By 8. 8S. ETHRIDGE, Deputy. 
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Marshal’s fees: 


Mileage, — miles ---.--- $7 80 
EN 8 00 
PE init sncnmimmnenve ims ae 
$17 80 
12 Endorsed: No. 3079. Law. Summons. Circuit court of 


the United States, district of Iowa. Northwestern Mutual 
Life Ins. Co. vs. A. M. Hefner et al. Nourse & Kauffman, attorney 
for plaintiff. Residence, Des Moines, Lowa. Filed Oct. Ist, 1885. 
Ed. R. Mason, clerk. 


13 And on the Ist day of October, 1855, a trial notice was filed 
in said cause 1h the words and ficures following, to wit: 


14 Trial Notice. 

In the United States Circuit Court, Southern District, Central 

Division. 
THE NorTHWE STERN MurvuaL Lire Ins. Co.) 
Vs, jf At Law. 
HeErFner et al. 

To the clerk of said equrt : 

You will please take notice that the above-entitled cause will be 


for hearing and trial #t the coming term of court, commencing Oct. 
16th, 1885, and you will please put it on trial docket accordingly. 


(Signed) NOURSE & KAUFFMAN. 
. Alt’ys for Plfi s’. 


*ndorsed : 3079. Law. Northwestern Mutual Life Ins. Co. vs. 
Hefner e¢ al. Trial notice. Filed Oct. Ist, 1883. E. R. Mason, 
clerk. 


15 And on the 17th day of October, 1883, in the record of the 
proceedings in ‘said court is an entry in said cause in the 
words and figures following, to wit: 


16 United States Circuit Court, Southern District of Iowa, Cen- 
tral Division. October Term, 1883. 
NORTHWESTERN Mutu AL Lire INSURANCE Co. 
VS. No. 3079. Law. 


A.M. HEFNER et al. 


WepnespaAay, October 17th, 1883. 


This cause coming pn this day for hearing defendant was given 
until October 25th, 1888, to file answer herein. 


17 And on the 23rd day of October, 1883, the defendants, A. M. 
Hefner et al., by- J. R. Barcroft and C. H. Gatch, their attor- 
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neys, filed in said cause a motion for more specific statement in 
plaintiff’s petition; which said motion is in the words and figures 
following, to wit: 


18 Motion. 
Circuit Court of United States, Southern District of Iowa, Central 
Division. 


Tue NORTHWESTERN Mutua Live INSURANCE Co. 
vs. 


A. M. Herner et al. 


And now come the defendants and move the court to strike from 
the petition all that part thereof after the words “ for cause thereof 
shows to the court as follows, that,” to and including the words “ by 
reason of the premises,” and that plaintiff be required to attach to 
its said petition an abstract of the title relied on, as required by 
code, section 3251; or that if said portion shall not be stricken out 
plaintiff be required to make it more specific by setting out a copy 
of the bill filed Oct. 31st, which it is alleged was a bill for the fore- 
closure of said mortgage; that he also set out a copy of what is 

alleged to have been a subpcena in chancery in said action, 
19 and a copy of the return of service, which it is alleged was 

duly made by the marshal personally, and a copy of the de- 
eree rendered therein, and a copy of the master’s deed, alleged to 
have been executed in pursuance thereof. 

And for cause of said motion shows— 

Ist. That this is an action to recover possession of real estate 
based upon the legal title of plaintiff and the wrongful possession 
of the defendants, and the matter which it is sought to strike is 
mere matter of evidence and wholly immaterial to the full statement 
of plaintiff's cause of action. 

2nd. The allegation that said Bates was owner at the time stated 
does not dispense with the necessity imposed by section 3251 of the 
code of filing abstract showing title in him. Plaintiff must recover 
upon the strength of his own title and attach an abstract of it to 

his petition. 
20 3rd. If the evidence can be properly plead the facts should 

be specifically stated. The bill, subpcena, return of service, 
decree, and master’s deed should be set out in full. The allegations 
in the petition with reference to them are conclusions of the pleader 
as to the character of the bill, of the writing called a subpcena, of 
its service and return, of the effect of the decree, and the master’s 
deed, which, upon demur-er to the petition in the nature of a de- 
mur-er to evidence, would be questions for the court upon the in- 
spection of the record, which should therefore be set out at length. 

(Signed) J. R. BARCROFT anp 

C. WH. GATCH, 
Attorneys for Defendant-. 


Endorsed: United States circuit court, southern district, cen- 
tral division. N. W. Mutual Life Insurance Co. vs. A. M. Hefner 
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etal. Motion to strike and to make more specific, ete. Filed Oct. 
23,1888. Ed. R. Mason, clerk. J. R. Bancroft & C. H. Hatch, atty’s 
for def’ts. 


21 And on the 25th day of October, 1885, in the record of the 
proceedings in said court is an entry in said cause in the 
words and figures following, to wit: 


22 United States Circuit Court, Southern District of Iowa, Central 
Division. October Term, 1883. 


NORTHWESTERN MuTvuAL LIFE INSURANCE COMPANY 
U8. No. 3079. Law. 
A. M. HEFNER et al. 
“7a. 


Tuurspay, October 25th, 18838. 
This cause coming ot this day for hearing, and defendant was 
given thirty days in which to file answer herein, if he shall elect to 
waive the motion now on file,and this cause is continued. 


23 And onthe 10th day of April, 1884, the plaintiff, by its 
attorneys, file] i, said cause a trial notice in the words and 
figures following, to wit: 


24 "Trial Notice. 


In the United States Circuit Court, Southern District of Towa, Cen- 
. tral Division. 


NORTHWESTERN Mutua. Lire INSuRANCE COMPANY 
vs. 


A. M. HeErner et al. 


To the clerk of said coutt: 


The above-entitled catise will be for trial on the issues of law and 
fact therein at the next énsueing term of said court. 
(Signed) NOURSE & KAUFMAN, 
| Alt’ys for Plaintiff. 
Endorsed: No. 3079. Law. N. W.M.L. Ins. Co. vs. Hefner et al. 
Trial notice. Filed April 10th,1884. Ed.R. Mason, clerk. Nourse 
and Kauffman, att’ys for pl’ffs. 


25 And on the 26th day of April, 1884, the defendants, by 
their attorneys, filed in said cause a trial notice in the words 
& figures following, to wit: 


THE NORTHWESTERN MUTUAL LIFE INSURANCE CO. 


26 Trial Notice. 
Circuit Court of the United States, Southern District of Iowa, Central 
Division. 


N. W. Murvat Lire Ins. Co. vs. A. M. HeEFNer ef al. 


Ki. R. Mason, clerk : 
The above cause will be for trial at the coming May term of said 
court. 
April 25th, ’84. 
(Signed) C. H. GATCH, 
Sol’r for Def’t Callanan. 


Endorsed: U.S. cireuit court. N. W. Mutual Life Ins. Co. vs. A. 
M. Hefner et al. 3079. Law. Trial notice. Filed April 26th, 1884. 
Id. R. Mason, clerk. C. H. Gatch, sol’r. 


27 And on the 3rd day of May, 1884, the plaintiff, by its attor- 
neys, filed in said cause an amendment to its petition in the 
words and figures following, to wit: 


28 Amendment to Petition. 


In the United States Circuit Court, Southern District of Lowa, Central 
Division. 
NORTHWESTERN Mutuat Lire INsuRANcE Co. 
V8. 
A. M. Herner, Mrs. A. M. Herner, IrA Bapncock, & Mrs. Ira 
BABCOCK. 


Now comes the plaintiff, by leave of court, and by way of amend- 
ment to its petition on file herein shows : 

That so much of the bill of complaint in the foreclosure proceed- 
ing in said original petition referred to as is material is hereto 
attached and madea part hereof, marked Exhibit“A ;” thata fulland 
true copy of the subpeena in chancery served upon James Callanan in 
the said foreclosure suit is hereto attached and made a part hereof, 

marked Exhibit B; that a full and true copy of the deeree in 
29 said cause is hereto attached and made a part hereof, marked 

Exhibit C; that a full and true copy of the master’s deed 
referred to in said original petition is hereto attached and made a 
part hereof, marked Exhibit D. Plaintiff further avers that it is 
now informed that the said defendant in the said foreclosure suit, 
James Callanan, claims some interest in the premises described in the 
original petition herein under and by virtue of a pretended tax deed. 

Wherefore plaintiff prays as in and by its original petition it hath 
already prayed. 

(Signed) NOURSE & KAUFFMAN, 
Att’ys for Plaintiff. 
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SraTE OF Iowa, - 
Polk County, 


I, B. F. Kauffman, on oath state that I am one of the attorneys 

of the plaintiff in the above-entitled cause; that I am familiar with 

the records and pleadings, copies of which are attached to the 

30 foregoing amendment, as well as with the contents of said 

amendment, and that the averments of said ame-nt to the 
petition are true, as I veryly believe. 


(Signed) : B. F. KAUFFMAN. 


Subscribed and sworn to before me by the said Bb. F. Kauffman 
this third day of May, 1884. 
[ SEAT. | (Signed) M. F. GUERNSEY, 
Notary Public, Polk Co., Iowa. 


Exnipit A. 
In the Circuit Court of the United States, District of Lowa. 


NORTHWESTERN Mutua Lire InsurRANCE Co. 
vs. 

Isaac Bares, Luna A. ad Hoyt SuerMan, Assignee of B. F. 
Allen, Bankrupt; John W. Ulm, James Callanan, Abram Rutt, 
Geo. L. Gow, —— Gow, T. R. North, E. Willard, Composing the 
Firm of Willard and North; F. M. Mills, J. W. Mills, & J. M. Ross, 
Composing the Firm of Mills & Co.; A. H. Dryden and C. A. 
Berry, Composing the, Firm of Dryden & Berry, & Francis Pelton. 


ol To the honorable circuit court in and for the district of 
Iowa: ; 

Your orator, The Northwestern Mutuai Life Insurance Co. of Mil- 
waukee, Wis., a body corporate organized and existing under and 
by virtue of the laws of the State of Wisconsin, and doing business 
in Milwaukee, in said Staite, and a citizen of said State, humbly com- 
plaining of Isaac Bates, Luna A. Bates; Hoyt Sherman, assignee of 
Bb. F. Allen, bankrupt; C. W. Johnson, Francis Pelton, F. M. Mills, 
J. W. Mills, and J. M. fioss, composing the firm of Miils and Co. 
A. H. Dryden &C. A. ‘Berry, composing the firm of Dryden al 
Berry; T. R. North and:E. W illard, composing the firm of Willard 
and North, each and all of whom are citizens and residents of the 
State of Iowa: and John W. Ulmo, who is a citizen of the State of 
Illinois; and James Callanan, George L. Gow, Gow, and 

Abram Rutt, each and all of whom are citizens and residents 
32 of the State of Iowa, respectfully shows to the court as fol- 
lows, to wit: ° 


That heretofore, to wit, on or about the twenty-third day of 
a A. D. 1870, in consideration of a loan of ten thousand dol- 
lars ($10,000.00) in money paid by your orator to the said Isaac 
Bates, the said Isaac Bates m: ade, executed, and delivered to your 
orator his bond or writing obligatory, wherein and whereby he 
became bound to pay your orator, at the expiration of ten years 


THE NORTHWESTERN MUTUAL LIFE INSURANCE CO. 9) 


from the said twenty-third day of August, 1870, the just and full 
sum of ten thousand dollars ($10,000.00), with interest thereon until 
paid at the rate of ten per cent. per annum, payable semi-annually 
on the first day- of May and November in each and every year, both 
principal and interest payable at the office of the said Northwestern 
Mutual Life Ins. Company in the city of Milwaukee, in the State of 
Wisconsin. 
33 That by the said bond or writing obligatory the said Isaac 
Bates further obligated himself to procure and deliver to the 
said company, at its office in Milwaukee aforesaid, duplicate receipts 
of the proper officers for the payment of all taxes levied or assessed 
upon the premises covered by the mortgage hereinafter described, 
executed to secure the said bond or writing obligatory ; that by the 
said bond or writing obligatory the said Isaac Bates further bound 
himself in case that default should be made in the payment of any 
sum of money either of the said principal sum or interest thereon 
at the rate aforesaid or any taxes or insurance money which should 
become payable according to the covenants of the mortgage afore- 
said, then and in such case the whole amount of said prin- 
3: cipal sum shall thereupon be collectible by suit at law or by 
foreclosure of the said mortgage, as the said company may 
elect. 

Your orator further shows to the court that on the said twenty- 
third day of August, A. D. 1870, for the purpose of securing the 
payment of the said sum of money agreed to be paid by the terms 
of the said bond or writing obligatory, with interest thereon, and for 
the faithful performance of all the terms and conditions of the said 
bond, the said Isaac Bates did, with his wife, Luna A. Bates, execute 
and deliver to your orator their mortgage deed wherein and whereby 
they conveyed to your orator the following-described premises, lying 
and being in the county of Dallas, in the State of Lowa, to wit: All 
of lots No-. three (5), five (5), six (6), seven (7), ten (10), eleven 
(11), twelve (12), & twenty (20), and the northwest quarter of the 

southwest quarter and the north half of the southwest 
35 quarter of the southwest quarter of section number one 

(1) and lots number- one (1), eight (8), nine (9), sixteen 
(16), and seventeen (17), and the east half of the southeast quarter 
of section number two (2), and the southeast quarter of the south- 
east quarter of section number thirty-one (51), said sections number 
one (1) and two (2) being in township number seventy-eight (78), 
range number twenty-nine (29), and said section number thirty-one 
(31) being in township number seventy-nine (7), range number 
twenty-eight (28) west, 5th P. M., lowa; also the following-described 
real estate, lying and being in Adair county, State of lowa, viz: The 
southeast quarter of section number twenty-six (26), township num- 
ber seventy-six (76), range number (32) thirty-two ; that by the terms 
of said mortgage deed the said Isaac Bates and Luna A. Bates cove- 

nanted to keep the building or buildings then standing or that 
36 thereafter might be erected upon the said premises Insured 

against loss or damage by fire in some solvent incorporated in- 
surance, company, so long as the moneys thereby secured should be 
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unpaid, to the amount of at least two thousand five hundred dollars 
($2,500.00), and in case of failure to keep or continue such insurance ; 
that the company, to wit, your orator, might effect an insurance to 
the amount aforesaid, and the premium over the expense of such 
insurance should be immediately paid to your orator and should, 
unless so paid, be added to and deemed a part and principal of 
the moneys secured bythe said mortgage deed; and by the terms 
of the said mortgage the said Isaac Bates and Luna A. Bates 
covenanted that they had good right and lawful authority to sell and 
convey the said premises, and that they were the lawful and rightful 

owners thereof, and that they were seized of a good, perfect, 
od and indefeasible estate of inheritance therein in fee-simple, 

and that the sai{l premises were free and clear from all liens 
and incumbrances whatsoever; and they covenanted to forever 
warrant and defend the same against all claims whatsoever, said 
mortgage deed being upon the express condition that the said Isaac 
Bates and Luna A. Bates would pay to your orator the just and full 
sum of ten thousand dollars ($10,000) on the expiration of ten years 
from the date thereof, with interest thereon until paid at the rate 
of ten per cent. per annum, payable semi-annually on the first day- 
of May and November,of each and every year, both principal and 
interest being payable at the office of the said company in the city 
of Milwaukee, Wisconsin ; and, further, that they would on or about 

the first day of May in each and every year procure and de- 
38 liver to said company, to wit, to your orator, at its oftice in 

the city of Milwaukee, Wisconsin, duplicate receipts from the 
proper officers for the payment of all taxes levied and assessed on 
said premises for the preceding year, according to the conditions of 
the bond hereinbefore ‘fully described; and by the said mortgage 
deed they, the said Isaac Bates and Luna A. Bates further agreed— 
here the bill proceeds to recite that for failure to perform any 
of the conditions of the mortgage the whole amount of money should 
become due and collectible; that the mortgage was duly recorded 
on the 29th day of August, 1870, in Dallas county, and on the 18th 
day of September, 187), in Adair county, Iowa. The bill further 
recites the failure to pay certain installments of interest and taxes, 
and that by reason thereof the full amount, both of principal and 
interest, had become due and collectible, and to fully recite 

the entire amount due thereon and also for taxes which 
39 had been paid by the complainant, and that no part of any 

of said sums had been paid. The bill then proceeds to recite 
the interests of various other defendants in the suit, and referring 
particularly to the defendant, Jame- Callanan, avers as follows, to wit: 
“Your orator further avers that defendants, James Callanan, Abram 
Rutt, and Geo. L. Gow, claim some interest in and to a portion of 
suid premises, the exact nature of which your orator is unable to 
set out;” and then proceeds to pray that each and all of the defend- 
ants hereinbefore named, including the said James Callanan, “be 
made parties to this bill, and that they be severally required to an- 
swer the al-egations herein, and that your orator have judgment 
against the said Isaac Bates for various sums of money, naming the 
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amount to which the bill shows the complainant is entitled,” 
40 and proceeds further as follows: “ Your orator further prays 

that it may have a decree of foreclosure against the premises 
hereinbefore described against all of the before-named defendants, 
and that the right, title, and interest of each and every of the said 
defendants be by decree of this court forever barred and foreclosed, 
and that the master in chancery of this court be authorized to make 
sale of said premises, or sufficient thereof to satisfy the said several 
sums of money, with interest thereon, and the costs of this suit, and 
all and singular such relief as your orator is equitably entitled to 
receive.” ‘The bill then proceeds to pray for a writ of subpcena 
against each and all of the defendants, including the said James 
Callanan, in accordance with the rules and practice of this court. 


Exuipir B. 
Subpena in Chancery 


Unirep STaTEs OF AMERICA, a 
4] Central Division, Southern District of Iowa, { ~~’ 


The President of the United States to Isaac Bates, Luna A. Bates; 
Hoyt Sherman, assignee of B. F. Allen, bankrupt; John W. Ulm, 
James Callanan, C. W. Johnson, Abram Rutt, Geo. L. Gow, James 
M. Gow, Francis Pelton; F. R. North and E. Willard, comprising 
the firm of Willard and North; IF. M. Mills, J. W. Mills, & J. M. 
Ross, comprising the firm of Mills & Co.; A. H. Dryden and C. A. 
Berry, composing the firm of Dryden & Berry: 

We command you and each of you that you appear before the 
judge of the circuit court of the United States for the said district 
of lowa, at Des Moines, on the first Monday of December, it being 
the 4th day, of December next (A. D. 1876) to answer to the bill of 
complaint of Northwestern Mutual Life Insurance Company this 
day filed in the office of the clerk of the said court, and then and 

there to receive and to abide by such judgment and decree as 

42 shall then and thereafter be made, upon pain of judgment 

being pronounced against you by default. 

To the marshal of the said district of lowa, returnable to the 
December rule day, it being Monday, the fourth day of December, 
A. D. 1876. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the U.S., at Des Moines, this the 3lst day of October, A. D. 
1876, and of the Independence the 101st year. 

[SEAL. | ED. R. MASON, 
Clerk U.S. C. C., District of Iowa. 


MremoranpuM.—The within-named defendants are notified that 
unless they enter their appearance in the clerk’s office of said court, 
at Des Moines aforesaid, on or before the day the above writ is re- 
turnable as above stated, the complainant will be taken against them 
as confessed, and a decree entered thereon accordingly. 

[SEAL. | ED. R. MASON, 
Clerk U. S. C. C., District of Iowa. 
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43 Isaac Bates served Nov. 3rd, 1876, at Des Moines, Iowa; 
Luma A. Bates served Nov. 3rd, 1876, at Des Moines, lowa; 
Hoyt Sherman servéd Nov. 10th, 1876, at Des Moines, lowa; James 
Callanan served Nov. 3rd, 1876, at Des Moines, lowa: Abram Rut 
served Noy. 9th, 1876, by accepting service, at Casey, lowa; Geo. L. 
Gow served November 14th, 1876, by ts om service, at Greenfield, 
Iowa; James M. Gow served Nov. 14th, 1876, by accepting service, 
at Greenfield, Iowa; Francis Pelton served Nov. 3rd, 1876, at Des 
Moines, Iowa; F. R. North served Nov. 6th, 1876, by accepting serv- 
ice, at Adel, lowa; F. M. Mills served Novy. rd, 1876, at Des Moines, 
Iowa; J. W. Mills served Nov. 3rd, 1876, at Des Moines, Iowa; J. M. 
Ross served Noy. 23, 1876, at Des Moines, Iowa; A. H. Dryden 
served Nov. 3rd, 1876, at Des Moines, lowa; C. A. Berry served Nov. 
3rd, 1876, at Des Moines, Iowa. 
This writ came into my hands for service on the Ist day of No- 
vember, A. D. 1876,.and I served the same on the within-named = 
fendants, as per schedule on opposite page (John W. Ulm, ¢ 


Af W. Johnson, E. Willard not found in district) by delivering 
a true copy of same to each of them. 
(Signed) : -— A CHAPMAN, 
. U.S. Marshal. 


J. 8S. AUKENG, 
Special Deputy. 


45 Exurpir C. 
Decree. 
United States Cireuit Court, District of Towa. May Term, A. D. 
1877 
THE NorTHWESTERN Mutua Lire INsuRANCE Con- ) 
PANY 
vs. 


Isaac Bares, Luna: A. Bates; Hoyr Suerman, As- 
signee of B. I’. Allen, Bankrupt; John W. Ulm, 
James Callanan,C.W. Johnson, Abram Rutt, Geo. L. a. No. 777 
Gow, James M. Gow; E. R. Willard, T. R. North, (°“ **% {4° 
Composing the Firm of Willard and North; F. 
M. Mills, J. W. Mills, and J. M. Ross, Composing 
the Firm of Mills & Ue. : A. Hi. Dryden and G. 
C. Berry, Composing the Firm of Dryden & Berry, 
and Francis Pelton. 7 


Monpay, May 21st, 1877 


This cause coming on for hearing, Nourse, Kauffman & Co. a 
pearing for complamants and Phillips, Goode and P hillips appear- 
ing for Isaac Bates, St. Jolin & Williams and J. 8. Polk ap- 

46 pearing for Hoyt Sherman, assignee of B. F. Allen, bankrupt, 
and there having been a default against the other defendants, 
except John W. Ulm, deft, who was not serv ed, and the said de- 
fault being now confirmed, and the cause coming on for final hear- 
ing, it is, upon consideration, ordered, adjudged, and decreed that 
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there is due complaint, and that it have and recover upon the land 
and mortgage sued on, and on account of money paid for taxes, the 
sum of thirteen thousand two hundred and sixty-nine & ,4%, dollars 
($13,269.79), with ten per cent. interest from this date, and the further 
sum of seven hundred and ninety-five ($795) dollars as solicitors’ 
fees for the foreclosure of the said mortgage and the cost of this 
suit, taxed — dollars. 
It is further found by the court that upon the 23rd day of 
47 August, 1870, the def’ts, Isaac Bates and Luna A. Bates, his 
wife, executed the mortgage described in complainant’s bill 
to secure the said several sums of money, which mortgage was re- 
corded on the 29th day of August, 1870, and is a lien upon the 
mortgage- premises prior and paramount to the lien of each and 
every of said defendants, the said mortgaged premises being de- 
scribed as follows: Lots number- three (5), five (5), six (6), seven 
(7), ten (10), eleven (11), twelve (12), and twenty (20), and the north- 
west quarter of the southwest quarter, and the north half of the 
southwest quarter of the southwest quarter of section number one 
(1), and lots number (1), eight (8), nine (9), sixteen (16), and seven- 
teen (17), and the east half of the southeast quarter of section num- 
ber two (2), and the southeast quarter of the southeast quarter of 
section number thirty-one (31), said sections numbers one (1) and 
two (2) being in township No. seventy-eight (78), range num- 
48 ber twenty-nine (29), and said section number thirty-one (31) 
being in township number seventy-nine (79), range number 
twenty-eight (28); also the following-described real estate lying 
and being in Adair county, State of Iowa, vis: ‘The southeast quar- 
ter and the south half of the northeast quarter of section number 
26, township number (76) seventy-six, range number thirty-two 
(32). 

It is further ordered, on motion of complainant, that this suit be 
dismissed without prejudice as to the defendants, Abram Rutt, Geo. 
L. Gow, and James M. Gow. 

It is further adjudged and decreed that the said defendant, Isaac 
Bates, pay into this court on or before the first day of September, 
1877, the above sums of money, with interest as above stated, and in 
default of such payment it is ordered that E. R. Mason be ap- 

pointed special master in chancery to make sale in par- 
49 cels of the mortgaged premises above described, or so much 

thereof as may be necessary to satisfy the said sums of 
money due complainant, and that he report to this court the said 
sale, together with a good and sufficient deed of conveyance of the 
premises so sold to the purchaser thereof for confirmatiun and ap- 
proval of this court, and that the right, title, and equity of redemp- 
tion of each and every of the defendants in this suit be, by a sale of 
the said mortgaged premises hereunder, forever barred and fore- 
closed, and the purchaser at such sale shall take the premises sold 
by title absolute, and such title shall relate back to the date of the 
execution of the mortgage to complainant, to wit, the 23rd day of 
August, A. D.1870. It is furtherdecreed that HoytSherman, assignee, 
have leave to file cross-bill therein upon the matter set up in 
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50 his answer herein against Isaac Bates and wife, and that the 
surplus arising from the sale of the above-described property 
under this decree in favor of complainant, if any, be brought into 
this court to await the determination of the amount due said Hoyt 
Sherman, assignee, his lien upon said premises being second and 
junior to the lien of complainants. It 1s further ordered that as to 
the defendants, Jno. W. Ulm and C. W. Jolinson, who were not 
served with process, as well as for further proceedings and for order 
respecting the receiver herein, this cause shall stand continued. 


(S’o’d) : SAM. F. MILLER, Judge. 
Filed May 21st, 1877. 
51 , Exuarpir D. 
| Master’s Deed. 


This indenture, njade the 5th day of October, in the vear of our 
Lord 1877, between ‘Ed. R. Mason, master in chancery of the United 
States circuit court within. and for the district of Lowa, dwelling in 
the city of Des Moines, in said district, of the first part, and the North- 
western Mutual Life Insurance Company of Milwaukee, Wisconsin, 
of the second part, witnesseth : 

Whereas, at a term of the United States circuit court for the dis- 
trict of lowa, begun:and held at the city of Des Moines, in said dis- 
trict, on the 21st day of May, 1877, it was, among other things, or- 
dered, adjudged, and decreed by the said court in a certain cause 
then depending in the said court between the Northwestern Mutual 

Life Insurance Company, complainant, and Isaac Bates, Luna 
52 A. Bates; Hoyt Sherman, assignee of B. F. Allen, bankrupt; 

John W. Ulm, James Callanan, C. W. Johnson, Abram Rutt, 
Geo. L. Gow, James M. Gow, E. R. Willard, F. R. North, I’. M. Mills, 
J. W. Mills, J. M. Ross, A. H. Dryden, G. E. Berry, and Francis Pel- 
ton, defendanis, that the mortgaged premises mentioned and set forth 
in complainant’s bill and the decree of said court, and hereinafter 
particularly described, be sold by or under the directions of E. R. 
Mason, one of the masters of said court, the said master first giving 
such notice of the t#me and place of such sale as is required by the 
statutes of the State’of Iowa for the sale of property under execu- 
tion ; and whereas the said Ed. R. Mason, master in chancery afore- 


. 
a 


said and party of the first part to these presents, in pursuance of the 


said order and decree of said court, did, on the day of the date of 
53 these presencé sell at public auction at the front door of the 

United States court-house, in the city of Des Moines, in the said 
district of lowa, the said .ortgaged premises hereinafter particularly 
described, having first giy +n due notice of the time and place of such 
sale as is required by the said order and decree of said court, at which 
sale the said mortgaged premises, hereinafter particularly described, 
were struck off to the said party of the second part for. the sum of ten 
thousand six hundred dollars, that being the highest sum bidden 
for the same. 
Now, therefore, this indenture witnesseth: That Ed. R. Mason, mas- 
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ter in chancery as aforesaid and party of the first part to these 
presents, in order to carry into effect the said sale so made as afore- 
said in pursuance of the said decree of the said court, and in 
54 the consideration of the said sum of ten thousand six hun- 
dred dollars, paid at the time of the execution hereof by the 
said party of the second part to these presents, the receipt whereof 
he doth hereby acknowledge, hath granted, bargained, and sold, 
aliened, released, conveyed, and confirmed, and by these presents 
doth grant, bargain, and sell, alien, release, convey, and confirm, 
unto the said party of the second part and to its heirs’ and assigns 
forever all of lots number- three (5), five (5), six (6), seven (7), ten 
(10), eleven (11), twelve (12), and twenty (20), and the northwest 
quarter of the southwest quarter and the north half of the south- 
west quarter of the southwest quarter of section number one (1), 
and lots number- one (1), eight (8), nine (9), sixteen (16), and seven- 
teen (17), and the east half of the southeast quarter of section 
number two (2), and the southeast quarter of the south- 
55 ast quarter of section number thirty-one (51), said sections 
number one (1) and two (2) being in township number sey- 
enty-cight (78), range number twenty-nine (29), and said section 
number thirty-one (31) being in township No. seventy-nine (79), 
range number twenty-eight (28) west, 5th P. M., Iowa; also the 
following-described real estate, lying and being in Adair county, 
State of lowa, viz: The southeast quarter of section number twenty- 
six (26), township number seventy-six (76), range number thirty- 
two (32), together with all and singular the rights, inembers, priv- 
ileges, hereditaments, and appurtenances to the same belonging or 
in any way appertaining; to have and to hold all and singular the 
said premises above mentioned and described and hereby granted 
and conveyed or intended so to be appurtenances unto the 
56 said party of the second part, its heirs and assigns, to the only 
proper use, benefit,and behoof ofthe said party of the second —, 
its heirs and assigns, forever. 

In witness whereof the said Ed. R. Mason, masterin chancery as 
aforesaid, hath hereunto set his hand the day and year first above 
written. 

[Seal U. S. Cir. O't.] 
(Signed) EDW. R. MASON, 
Master in Chancery of the United States 
Circuit Court for the District of Iowa. 


Unirep States OF AMERICA, | ,, 
District of Iowa, eae 


On this eighth day of October, 1877, before me, Wm. A. Park, a 
notary public in and for Polk county, State of Iowa, personally ap- 
peared Ed. R. Mason, master in chancery of the United States cir- 
cuit court for the district of Iowa, who is personally known to me 
to be the identical person who signed the foregoing deed as grantor, 
and acknowledged the same to be his voluntary act and deed for the 
purposes therein specified. 
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Witness my hand and seal the day and year first above written. 
[NOTARY’S SEAL. ] (Signed) WM. A. PARK, 
Notary Public, Polk Co., Town. 


57 Endorsed: -In the United States circuit court, southern dis- 

trict of Iowa, central division. Northwestern Mutual Life 
Insurance Company vs. Adam Hefner e al. Amendment to petition. 
Filed May 3rd,'1884. Ed. R. Mason, clerk. Nourse & Kauffman, 


att’ys for pi’ffs. 


58 And on the 8th day of May, 1884, the defendants, by their 
attorneys, filed in said cause ‘an answer to the petition and 
amendment thereto in the words and figures following, to wit: 


59 Answer. 


Cireuit Court of the United States in and for the Southern District 
of lowa, Central Division. 


THe NorRTHWESTERN Mutua LIFE INSURANCE COMPANY 
vs. 


A. M. Herner, Mrs. A. M. Herner, his Wife, Ira Bancock & Mrs. 
Ira Bascock, his Wife. 


Come now the defendants, and for answer to the petition of plain- 
tiff and the amendment thereto say— 

First. That it is true, as in the petition alleged, that plaintiff is a 
corporation, as therein alleged, and that the citizenship of the par- 
ties plaintiff and defendant herein is as therein alleged. 

Second. That the said real estate in the petition described and for 
the possession of which this action is being prosecuted, being subject 
to taxation for the year eighteen hundred and seventy, the taxes 

assessed thereon for that year remained due, unpaid, and 
60 delinquent on the 15th day of November, A. D. 1871, and, 

being so unpaid and delinquent, the treasurer of Adair 
county, Iowa, on the day and year last aforesaid, at an adjourned 
sale of a tax sale duly begun and publicly held on the first Monday 
of November, 1871, duly and in all respects, in conformity with the 
statutes in such case made and provided, sold said real estate 
to one Jame- Callanan, and pursuant to said sale, there being 
no redemption therefrom. on the first day of December, 1874, exe- 
cuted to said Callanan a tax deed therefor, a copy of which is 
hereto attached, marked Exhibit A, and made part hereof, and 
which tax deed was duly filed for record and on the third day 
of December, 1874, recorded in book 16, pages 627-9, of the 
record of deeds of said Adair county; that these defendants, by pur- 
chase and conveyance from said Gallanan, have since the day and 

year last aforesaid succeeded to and are now the owners of all 
61 of the right, title, and interest acquired by said Callanan by 

and through said tax sale and deed toand in said real estate, 
and that at the time of the commencement of said foreclosure suit 
in the petition mentioned and at the date of said decree therein, 
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also in said petition mentioned, said Callanan was the owner of what- 
ever right and title was created or conferred by said tax sale and 
deed, and made no other claim of right to or interest in said real 
estate than as the owner thereof by title derived from said tax sale 
and deed, which right, interest, and title he then claimed was para- 
mount to any title through which plaintiff claims; wherefore de- 
fendants say that the claim of said Callanan of right, title, and 
interest in and to said real estate was wholly irrelevant to the sub- 
ject-matter and purpose of said foreclosure suit,and was not covered 
or in anywise affected by said decree or the sale and conveyance by 
said master. 
62 Third. Further answering, defendants say that said Cal- 
lanan was not served with process for his appearance in said 
foreclosure suit; that he did not appear thereto or therein, and that 
therefore neither the said Callanan nor these defendants claiming 
through and under him are bound or in anywise affected by said 
decree or master’s sale and conveyance. 

Fourth. And, further answering, defendants say that said decree 
and all proceedings thereunder were and are void as against the 
said Callanan and themselves as claimants through and under him, 
because, as they aver the truth to be, there was no default or order 
for the entry of a decree pro confesso upon or pursuant to which 
said decree was rendered, and without which said court had no right, 
authority, or power to render said decree. 

(Signed) BARCROFT & GATCH, 
Sol’rs for D’f’ts. 


63 Exnipit A. 
Tax Deed. Filed Dee. 3,’74. Kf. O. Brown, Recorder. 
Treasurer Adair Co., lowa, to James Callanan, Jr. 


Know all men by these presents that whereas the following-de- 
scribed pieces of real property situated in the county of Adair and 
State of lowa, viz: The southeast quarter of the southeast quarter 
of section twenty-six (26), in township seventy-six (76) north, of 
range thirty-two (32) west, Sth P. M., lowa; the northeast quarter 
of the southeast quarter of section twenty-six (26), in township sev- 
enty-six (76) north, of range thirty-two (52) west, Sth P. M., Iowa; 
the northwest quarter of the southeast quarter of section twenty- six 
(26), in township seventy-six (76) north, of range thirty -two (32) 
west, 5th P. M., lowa; the southwest quarter of the southeast quarter 
of section twenty-six (26), in township seventy-six (76) north, of 
range thirty-two (32) west, 5th P. M., lowa; the southeast quarter 
of the southwest quarter of section sixteen, in township seventy-six 

(76) north, of range (33) thirty-three west, 5th P. M., Iowa; the 
64 southwest quarter of the southwest quarter of section sixteen 
(16), in township seventy-six (76) north, of range thirty-three 
(33) west, 5th P. M., lowa, were each subject to taxation for the year 
A. D. 1870; and whereas the taxes assessed on said respective pieces 
of real property for the year aforesaid remained due and unpaid at 
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the date of the sale‘hereinafter named; and whereas the treasurer of 
said county did, on the 15th day of November, A. D. 1871, by virtue 
of the authority in him vested by law, at an adjourned sale of the 
sale begun and publicly held on the first Monday of November, A. D. 
1871, expose to public sale at the court-house in the county afore- 
said, in substantial conformity with all the requirements of the 
statute in such case made and provided, the several pieces of real 
property above and hereinafter described, separately, for the pay- 
ment of the taxes, interest, and costs then due and remaining 
65 unpaid on each of said pieces of real property, respectively ; 
and whereas, at the time and place aforesaid, James Callanan, 
Jr., of the county of Polk and State of Lowa, having offered to pay the 
sum of eight dollars and seventy-seven (77) cents, being the whole 
umount of taxes, interest, and costs then due and remaining unpaid on 
the southeast quarter of the southeast quarter of section twenty-six 
(26), in township seventy-six (76) north, of range thirty-two (52) west, 
5th P. M., lowa., for the whole of the last above-described tract of 
land, which was the least quantity bid for; and 
Whereas, at the time and place aforesaid, the said James Callanan, 
Jr., having offered to pay the sum of eight (8) dollars and seventy- 
seven (77) cents, being the whole amount of taxes, interest, and costs 
then due and remaining unpaid on the northeast quarter of the 
southeast quarter of section twenty-six (26), in township seventy-six 
(76) north, of range thirty-two (32) west, 5th P. M., lowa, for 
66 the whole of the last above-described tract of land, which was 
the least quantity bid for; and 
Whereas, at the time and place aforesaid, the said James Callanan, 
Jr., having offered to pay the sum of eight (8) dollars and seventy- 
seven (77) cents, bejng the whole amount of taxes, interest, and costs 
then due and remaining unpaid on the northwest quarter of the 
southeast quarter of section twenty-six (26), in township seventy-six 
(76) north, of range thirty-two (32) west, 5th P. M., Iowa, for the whole 
of the last above-described tract of land, which was the least quan- 
tity bid for; and 
Whereas, at the time and place aforesaid, the said James Callanan, 
Jr., having offered to pay the sum of eight (8) dollars and seventy- 
seven (77) cents, being the whole amount of taxes, interest, and costs 
then due and remaining unpaid on the southwest quarter of the 
southeast quarter of section twenty-six (26), in township 
67 seventy-six (76) north, of range thirty-two (32) west, 5th P. M., 
Iowa, for the whole of the last above-described tract of land, 
which was the least quantity bid for; and 
Whereas, at the time and place aforesaid, the said James Callanan, 
Jr., having offered to pay the sums of six (6) dollars and seventeen 
(17) cents, being the whole amount of taxes, interest, and costs then 
due and remaining unpaid on the southeast quarter of the southwest 
quarter of section sixteen (16), in township seventy-six (76) north, of 
range thirty-three (33) west, 5th P. M., Iowa, for the whole of the last 
above-described tract of land, which was the least quantity bid for; 
and : 
Whereas, at the time and place aforesaid, the said James Calla- 
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nan, Jr., having offered to pay the sum of six (6) dollars and seven- 
teen (17) cents, being the whole amount of taxes, interest, and costs 

then due and remaining unpaid on the southwest quarter of 
68 the southwest quarter of section sixteen (16), in township 

seventy-six (76) north, of range thirty-three (33) west, 5th P. 
M., Iowa, for the whole of the last above-described tract of land, 
which was the least quantity bid for, and payment of the said sev- 
eral sums of money having been by him made to the said treasurer, 
the said respective pieces of property were, respectively, stricken off 
to him at the respective prices aforesaid ; and 

Whereas three years have elapsed since the date of said sale and 
the said respective pieces of property have not been redeemed there- 
from, as provided by law, nor either of them nor any part thereof ; 

Now, therefore, I, L. J. Gray, treasurer of the county aforesaid, for 
and in consideration of the said several sums of money to the treas- 
urer paid as aforesaid and by virtue of the statute in such case 

made and provided, have granted, bargained, and sold, and 
69 by these presents do grant, bargain, and sell, unto the said 

James Callanan, Jr., his heirs and assigns, the several pieces 
of real property which were stricken off to him at the said sale 
hereinbefore deseribed ; to have and to hold unto him, the said James 
Callanan, Jr., his heirs and assigns, forever, subject, however, to all 
the rights of redemption provided by law. 

In witness whereof I, L. J. Gray, treasurer as aforesaid, by virtue 
of authority as aforesaid, bave hereunto subscribed my name on 
this first day of December, A. D. 1874. 

L. J. GRAY, Treasurer. 
STATE OF Iowa, ee 
Ge 88; 
_ Adair County, f 

I hereby certify that before me, W. M. Rogers, a notary public in 

and for said county, personally appeared the above-named L. J. Gray, 

treasurer of said county, personally known to me to be the 
70 treasurer of said county at the date of the execution of the 

above conveyance and to be the identical person whose name 
is affixed to and who executed the above conveyance as treasurer of 
said county, and who acknowledged the execution of the same to be 
his voluntary act and deed as treasurer of said county for the pur- 
poses therein expressed. 

Given under my hand and seal this first day of December, A. D. 
1874. 

[SEAL. | W. M. ROGERS, 
Notary Public. 
Strate oF Iowa, | 
CS ae > 88 
Adair County, § 

I, E. S. Chenoweth, recorder of Adair county, Iowa, hereby certify 
that the above tax deed is a true and correct copy of the original, as 
appears by the records in my office, recorded in book 16, pages 627, 
628, & 629, on 3rd of December, 1874, at 9 a. m. 

Dated this 25th day of October, A. D. 1883. 

E. 8. CHENOWETH, 
Recorder Adair Co., Lowa. 
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71 Endorsed: United States circuit court. N. W. Mutual Life 
Ins. Co. vs. A. M. Hefner ef al. Answer to petition and amend- 

ment to same. Filed May 8th, 1884. Ed. R. Mason, clerk. J. R. 

Barcroft & C. H. Gatch, att’ys for def’ts. 

72 And on the 12th day of May, 1884, the plaintiff, by Nourse 
& Kauffman, its attorneys, filed in said cause a demurrer 

to the answer of defendants in the words and figures following, to 

wit: 


73 | Demurrer. 
United States Circuit Court, Southern District of Iowa, Central 
° Division. 


NORTHWESTERN Mutua Lire INSURANCE Co. 
vs. 
A. M. Herner, Mrs, A. M. Herner, Ira Bapcock, Mrs. Ira Ban- 
COCK. 

The plaintiff demurs to the second count of defendants’ answer 
herein for the following causes, to wit: 

First. The facts alleged in said count of the said answer do not 
constitute any defense, for that, notwithstanding the existence of 
the said facts, the rights of the said James Callanan were fully 
barred and foreclosed and cut off by the said proceedings in 
foreclosure set up ‘in the plaintiff’s amendment to its petition. 

Second. Nothing in the said count set out is stated that in law 

would avoid the effect of the said foreclosure decree as a fore- 
74 closure of the right and interest of the said James Callanan 
in and to the said real estate in a collateral proceeding. 

Third. The said count of the said answer admits the foreclosure 
proceedings set up in the plaintiff’s amendment to its petition, and 
there is no fact set up therein that avoids the effect thereof in this 
collateral proceeding. 

And the plaintiff demurs to the fourth count of the said answer 
for the reason that the effect of the said decree is in nowise avoided 
in a collateral proceeding such as this by the alleged failure to enter 
the default against the said Callanan as therein alleged. 

Second. The said decree in the said foreclosure proceeding is effect- 
ive and binding as against the said defendant in this proceeding, 

notwithstanding no default may have been formally entered 
70 at the rules against him, the decree in fact confirming the 
default against him and being conclusive in that respect. 

Third. The failute to enter such a default does not affect the 
ralidity of such a decree. 

(Signed) NOURSE & KAUFFMAN, 
. Attys for PUff. 


Endorsed : U.S. circuit court, southern district of Iowa, central 
division. Northwestern Mutual Life Insurance Company vs. Hefner 
ét al. Demurrer to the second and fourth count- of the answer. 
Filed May 12th, 188%. Ed. R. Mason, clerk. Nourse & Kauffman, 
att’ys for pl’ffs. ° 
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76 And on the 19th day of May, 1884, in the record of the 
proceedings in said court is an entry in said cause in the 
words and figures following, to wit: 
77 United States Circuit Court, Southern District of lowa. May 
‘Term, 1584. 


NORTHWESTERN Mutruat Lire INSURANCE Co. 
vs. No. 3079. Law. 
A. M. HeEFrner e al. 


Monpay, May 19th, 1884. 
This cause came on this day for hearing on plaintiff’s demurrer 
to defendants’ answer. Plaintiff appears by Nourse and Kauffman 
and defendants by C. Il. Gateh, and after argument of counsel 
thereon the said demurrer was submitted to the court. 


78 And on the 26th day of May, 1884, in the record of the 

proceedings of said court is an judgment entry and certificate 
of division of opinion in said cause in the words and figures fol- 
lowing, to wit: 


79 United States Cireuit Court, Southern District of Iowa, Cen- 
tral Division. May Term, 15S4. 


NorTHWESTERN Mutua Lire INsurANCE Con- ) 


PANY | 

vs. > No. 3079. Law. 
A. M Herner, Mrs. A. M. Herner, [ra Bap- | 
cock, Mrs. Ira BABCOCK. J 


Monpay, May 26th, 1884. 

This cause having been heretofore submitted to the court upon 
the plaintiff’s demurrer to the second and fourth counts of defend- 
ants’ answer, plaintiff appears by Nourse and Kauffman, and de- 
fendants by C. IH. Gatch. The defendant- having by leave of the 
court withdrawn the first and third counts contained in the answer 
herein, and the court, being fully advised in the premises, ordered 
that said demurrer to second and fourth counts of the answer be 
sustained: and the defendants electing to stand on said answer and 
refusing to further plead, the court finds for the plaintiff. It is, there- 

fore, considered, ordered, and adjudged that the plaintiff is 
80 the owner and entitled to the immediate possession of the 

premises described in the petition herein and deseribed as 
follows, to wit: The southeast quarter of section twenty-six (26), 
township seventy-six (76) north, of range thirty-two (52) west, 5th 
P. M., lowa, and that a writ of possession issue under the seal of 
this court to put the plaintiff in possession of said premises. 

It is further ordered and adjudged that plaintiff do have and re- 
eover of and from the defendants, A. M. Hefner, Mrs. A. M. Hefner, 
[ra Babeoek, and Mrs. Ira Babcock, the costs herein, taxed at $—, 
and that execution issue therefor; to all of which the defendant- at 
the time duly excepted. 
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It is further ordered that the writ of possession to be issued 

herein be suspended during the pendency of the appeal to the 

Supreme Court of the U nited States upon defendants filing a bond 
herein, to be approved by one of the judges of this court. 

Sl And the juglges, upon the trial of aid cause, being opposed 
in opinion upon ‘certain questions arising therein, it was 

ordered that said questions be entered of record and certified to the 

Supreme Court of the United States for its decision thereon. 


Certificate of Decision of Opinion. 


In United States Cireuit Court in and for the Southern District of 
Iowa, Central Division. May Term, 1884. 


NortuwesteERN Mutruart Lire Insurance Co. 
vs. -At Law. 
A. M. HEerner et al. { 


The plaintiff in the above cause filed its petition at law against 
A. M. Hefner and «wife and Ira Babcock and wife, el: Liming as 
against said defendants the immediate possession of certain realty 
situated in Iowa and of which plaintiff claimed to be the owner in fee, 
deducing its title through a master’s deed executed in pursuance of a 

sale made of the realty under a decree rendered in a foreclosure 
82 suit formerly brought upon the equity side of this court. 
It was shown upon the record that on the 25rd day of Au- 
gust, 1870, one Isaac Bates, then the owner of the realty in question, 
executed a mortgage, thereon to complainant to secure the payment 
of $10,000.00, then and there loaned to said Bates. The loan re- 
maining unpaid in December, 1876, the mortgagee (plaintiff herein) 
filed its bill for foreclosure, as stated, making Isaac Bates and wife 
and others, including James Callan: in, parties defendant. As to 
James Callanan the allegations of the bill are as follows: “ Your 
orator further avers that defendants, James Callanan, Abram Rutt, 
and Geo. L. Gow, claim some interest in and toa portion of said 
premises, the exact nature of which your orator is unable to set out.” 
The bill prays that *the several defendants be required to answer 
the allegations therein made, and further prays proper relief against 
Isaac Bates, and then praysas follows: “ Your orator further 
83 prays that it may have a decree of foreclosure against the 
premises hereinbefore described against all of the before- 
named defendants, and that the right, title, and interest of each and 
every of said defendants be, by decree of this court, forever barred 
and foreclosed,” ce. Service of subpoena was duly had upon the 
defendants, including James Callanan. The latter def’t, Callanan, did 
not appear or answer, and default was entered against him. At the 
May term, 1877, a deeree of foreclosure was entered in the cause pro- 
viding for a sale by the master, and decreeing “ that the right, title, 
and equity of redemption of each and every of the defendants in this 
suit be, by a sale of said mortgaged premises hereunder, forever barred 
and foreclosed, and the purchaser at such sale shall take the premises 


<1 ite tA IRE OAR EC EON RENE AER Oe Rein KIN y  y 1 Hey me ws po 
. . iia sid sintering ee Teirponse 


ate ee ae pecan ee NRE ye Se am 


“st 


& AF * 


) “Ff * 


THE NORTHWESTERN MUTUAL LIFE INSURANCE Co. 93 


sold by title absolute, and such title shall relate back to the date 
of the execution of the mortgage to complainant, to wit, 
S4 the 23rd day of August, 1870.” At the sale under this decree 
the plaintiff herein bought the premises, and sale being con- 
firmed a master’s deed thereof was executed and delivered to plain- 
tiff. The present action was brought to recover possession of the 
realty thus conveved from the present defendants. The defendants 
Hefner and Babcock answered the petition, averring that they were 
in possession of the realty in question under deeds of conveyance 
from James Callanan; that Callanan derived title thereto from a sale 
for delinquent taxes made by the treasurer of Adair county, Lowa, 
in which the realty is situated, said sale being for the unpaid taxes 
of 1870, the sale being made November 15th, 1871, and the deed to 
Callanan being made and delivered December Ist, 1874; that the 
only claim, title, or interest which Callanan had in said realty was 
derived from the tax sale and deed; that he never had or 
85 claimed any lien on said realty which was either inferior or 
superior to the lien of the mortgage to plaintiff, but his sole 
interest was that of owner of the realty absolutely under the treas- 
urer’s deed ; that in the foreclosure suit the question of adverse titles 
was not involved, and could not be investigated, that being a ques- 
tion wholly irrelevant to the subject-matter and purpose of the fore- 
closure proceedings, and that the title of said Callanan was not 
affected by the decree entered upon default. To this answer plain- 
tiff demurred, and the demurrer being sustained in accord- 
ance with the opinion of the presiding judge, the defendants 
stood by their answer, and final judgment was thereupon en- 
tered in favor of plaintiff. 
Be it remembered that we the undersigned, judges holding the 
United States circuit court in and for southern district of Lowa, cen- 
tral division, at the May term, 1554, under the act of Congress 
86 approved July 20th, 1882, do hereby certify that upon the hear- 
ing of the demurrer to the answer in the foregoing cause the 
judges were divided in opinion and were unable to agree upon the fol- 
lowing questions of law arising upon said demurrer and necessary to 
be determined in order to dispose of said demurrer, to wit: Ist. Did 
the decree entered by default against James Callanan in the foreclos- 
ure proceedings have the effect of adjudicating the question of title 
on part of Callanan and debar him and his grantees from asserting 
his adverse title as a defense in the present action? 2nd. Did the 
court in the foreclosure proceedings under the allegations of the bill 
have jurisdiction of the question of adverse title so that its decree 
upon a default will defeat the assertion of such a title on part of one 
of the defendants or his grantees? 3rd. As the decree in terms pur- 
ports to bar all the right, title, and equity of redemption of 
87 def ’ts, including Callanan, is it or not binding upon him and 
his grantees, even though erroneous, so that it cannot be at- 
tacked in a collateral proceeding? 4th. Ifthe court in the foreclosure 
proceedings could not properly hear and determine questions of 
adverse title, must not the decree being by default be limited in its 
effects solely to such matters as were properly cognizable by the court 
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in the foreclosure proceedings and be so construed as to bar all claim 
upon the part of Callanan to a lien upon the realty, but leaving the 
question of adverse title to the mortgagor and morte: igee untouc hed? 
And we do further certify that the points of disagreement above set 
forth were by our direction duly stated and ordered to be entered of 
record, together with the foregoing statement of facts upon which 
the same arose, all being done this May term, 1884, of said court. 


(Signed) J. M. LOVE, 
Judge Southern District of Iowa. 
(Signed) O. P. SHIRAS 


Judge Northern District of Iowa. 


88 And on the .20th day of September, 1884, a bond on writ 
of error was filed in said court in the words and figures fol- 
lowing, to wit: 
89 Know all men by these presents that we, A. M. Hefner, 
Mrs. A. M. Hefner, Ira Babeock, and Mrs. Ira Babcock, prin- 
cipals, and James ¢ ‘allanan as surety, are held and firmly bound to 
the Northwestern Mutual Life Insurance Company in the sum of 
fifteen hundred dollars, to be paid to the said company, its succes- 
sors or assigns; of which payment, well and truly to be made, we bind 
ourselves, our heirs and administrators, jointly and severally, by 
these presents. 
Signed with our hands and dated this 8th day of September, A. 
D. 1884. 
Whereas at a term‘of the cireuit court of the United States, 8th 
circuit, southern district of lowa, central division, in a suit depend- 
ing in said court between The Northwestern Mutual Life Insur- 
90 ance Company; complainant, and A. M. Hefner, Mrs. A. M. Hef- 
ner, [ra B sabcock, and Mrs. Ira Babeock defendants, judgment 
was rendered against ‘the said defendants, and the said A. M. Hef- 
ner, Mrs. A. M. Hefner, Ira Babcock, and Mrs. Ira Babcock having, 
on a certificate of division by the judges, appealed to the Supreme 
Court of the United States to reverse the judgment in the aforesaid 
suit, and a citation difected to the said Northwestern Mutual Life 
Insurance Company, citing and admonishing it to be and appear at 
a Supreme Court of the United States to be holden at Washington 
the second Monday of October next: 
Now, the condition of the above obligation is such that if the said 
A. M. Hefner, Mrs. A. M. Hefner, Ira Babcock, and Mrs. Ira 
91 Babeock shall prosecute their said appeal to effect and answer 
all costs and damages, including rents and profits, if he shall 
fail to make good his appeal, then this “obligation to be void ; other- 
wise the same shall be and remain in full force and virtue. , 
(Signed) : A. M. HEFNER, 
Mrs. A. F. HEFNER, 
IRA BABCOCK, & 
Mrs. IRA BABCOCK, 
By C. H. GATCH, 
| Their Alty’. 
(Signed) | J. CALLANAN. 


THE NORTHWESTERN MUTUAL LIFE INSURANCE CO. 


Approved Sept. 11, 1884. 
(S’o’d) J. M. LOVE, Judge. 


a J 


(Endorsed :) U.S. cireuit court. N. W. Mutual Life Ins. Co. vs. 
A. M. Hefneretal. Bond for appeal. Filed Sept. 20,1884. Ed. R. 
Mason, clerk. 


92 And on the 20th day of September, 1884, an original writ 
of error was filed in said cause in the words & figures follow- 
ing, to wit: 


93 Unitrep STATES OF AMERICA, 88: 


The President of the United States of America to the honorable 
judges of the circuit court of the United States for the southern 
district of lowa, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between The Northwestern Mutual Life Insurance Co. and A. M. 
Hefner, Mrs. A. M. Hefner, Ira Babcock, & Mrs. Ira Babcock, a man- 
ifest error hath happened, to .the great damage of the said A. M. 
Hefner, Mrs. A. M. Hefner, Ira Babeock, & Mrs. Ira Babcock, 
as by their complaint appears, we, being willing that error, if 
any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things coneerning the same, to the Supreme 
Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of Octo- 
ber next in the said Supreme Court to be then and there held, that, 
‘the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error what of right and according to the laws and custom of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 20th day of September, 
A. D. 1884. 

[Seal U. S. Cireuit Court, Southern District Lowa. ] 
E. R. MASON, 
Clerk U.S. C. C., 8. Dist. of Iowa 


[Endorsed:] Northwestern Mutual Life Insurance Co. vs. A. M. 
Hefner ef al. Writ of error. Filed Sep. 20,1884. Ed. R. Mason, 
clerk. 
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94 And on the 20th day of September, 1884, an original cita- 
tion was filed ‘in said cause in the words and figures follow- 
ing, to wit: 
95 Unitrep Srares or AMERICA, 8s: 
To the Northwestern Mutual Life Insurance Company, Greeting : 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday in October, A. D. 1554, pursuant to a certificate 
of division filed in the clerk’s office of the circuit court of the United 
States for the Sth ciréuit and for the southern district of Lowa, cen- 
tral division, wherein A. M. Hefner, Mrs. A. M. Hefner, Ira Bab- 
eock, & Mrs. [ra Babcock are plaintiffs in error and you are defend- 
ant in error, to show, cause, If any there be, why the Judgment in 
said certificate of division mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 
Witness the Honorable J. M. Love, — of the circuit court of the 
United States, Sth circuit, district of Iowa, this 12th day of Septem- 
ber, A. D. 1884. 
J. M. LOVE, Judge. 


Service of the within citation acknowledged this 15th day of Sep- 
tember, 1884. 
NOURSE & KAUFFMAN, 
° Attorneys for N. W. M. L. Ins. Co. 


[Endorsed:] U. S.¢ireuit court. N. W.Mutual Life Ins. Co. vs. A- 
M. Hefner et al. Citation. Filed Sep. 20,1884. Ed. R. Mason, clerk 


96 United States Circuit Court,Southern District of Iowa, Central 
; Division. 

I, Ek. R. Mason, clerk of said court, do hereby certify that the 
above and foregoing, transcript contains full, true, and complete 
copies of all the pleadings, proceedings, and record entries in a cer- 
tam cause adjudicated in said court, wherein The Northwestern 
Mutual Life Insurance Company was plaintiff and A. M. Hefner 
et al. were defendants—as full, true, and complete as the originals of 
the same now remain on file and of record in my office. 

I further certify that the original writ of error and the original 
citation, with return*of service thereon, are hereto attached and 
herewith returned with this transcript. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of the said court, at my office, in the city of Des Moines, in 
said district, this 22ud day of September, A. D. 1884. 

[Seal U.S. Circuit Court, Southern District Iowa. ] 

| E. R. MASON, 
Clerk U.S. Circuit Court, Southern Dist. of Iowa. 


Endorsed on cover: S. Iowa C. C. U.S. No. 329. <A. M. Hefner, 
Mrs. A. M. Hefner, Ira Babcock, & Mrs. Ira Babcock, plaintiffs in 
error, vs. The Northwestern Mutual Life Insurance Company. Filed 
29th September, 1884. 
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FOR THE SOUTHERN DISTRICT OF IOWA. 
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THE NORTHWESTERN MUTUAL LIFE INSURANCE op 
COMPANY, Derenpant tv ERROR. 
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IN THE 


Supreme Court of the United States. 


No. BK 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES, 
FOR THE SOUTHERN DISTRICT OF IOWA 


A. M. HEFNER, MRS. A. M. HEFNER, IRA BABCOCK, 
MRS. IRA BABCOCK, Puarntirrs ry ERROR. 


THE NORTHWESTERN MUTUAL LIFE INSURANCE 
COMPANY, DeFrENDANT IN ERROR. 


ARGUMENT FOR PLAINTIFFS IN ERROR 


Cc. H. GATCH Ann WM. CONNOR, For PLAINTIFFS IN ERROR. 
NOURSE & KAUFFMAN, FoR DEFENDANT IN ERROR. 


DES MOINES 
Pp. C. KENYON, LAW AND COMMERCIAL PRINTER. 
1887. 


IN THE 


Supreme Court of the United States. 


No. 3829. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES, 
FOR THE SOUTHERN DISTRICT OF IOWA. 


H. M. HEFNER, er. t., 
Ptaintiffs in Error, 


US. 


Tue NORTHWESTERN MUTUAL LIFE 
INSURANCE COMPANY, 
Defendant in Error. 


j 


C. H. Gatco anp Wm. Conner, for Plaintiffs in Error. 


Nourse & Kaurman, for Defendant in Error. 


ARGUMENT FOR PLAINTIFFS IN ERROR, 


STATEMENT. 


On the 5th day of July, 1883, the Northwestern Mutual Life 
Insurance Company commenced an action in the cireuit court 
of the United States, southern district of Lowa, central divi- 
sion, against A. M. Heffner, e¢ a/., plaintiffs in error herein, to 
recover the land in controversy, basing their right to recover 
upon the title derived through the foreclosure of a mortgage 
by proceedings in said court, which are set out as exhibits 


(tolios 31-57) to the petition filed by the company. 


It is alleged that one Isaac Bates, was, on the 23d day of 


— 


a 


August, 1870, the absolute owner in fee of the property. That 
on that day he executed a mortgage on it to said company to 
secure various sums of money, as stated therein. That on his 
failure to pay the mortgage debt, the company, on the 31st of 
October, 1876, filed its bill in said court to foreclose said mort- 
gage against the mortgagor, and other parties, including James 
Callanan, who is made a party upon the following allegation: 


Your orator further avers that defendants, James Callanan, Abram 
Rutt and Geo. L. Gow, claim some interest in and to a portion of said 
premises, the exact nature of which your orator is unable to set out. 

The prayer of the bill was for judgment against said Isaac 
Bates for the money due upon the mortgage debt, and for “a 
decree of foreclosure against the peremises hereinbetore described 
against all of the before named defendants, and that the right, 
title and interest of each and every of said defendants be, by 
decree of this court, forever barred and foreclosed, and that the 
master in chancery ofthis court be authorized to make a sale 
of said premises or sufficient thereof to satisfy the said several 
sums of money with interest thereon,” ete. 

The subpeena in chancery issued in said cause was duly served 
on said Callanan. He did not appear, but his default was not 
entered as required by the rules of the court. 

The cause coming on to be heard on the 21st of May, 1877, 
a decree was entered reciting and decreeing *‘that there having 
been a default against,other defendants (including Callanan), 
* %* * and thesaid default being nowconfirmed, * * * 
it is, upon consideration, ordered adjudged and decreed that 
there is due complainant, and that it have and recover upon the 
land and mortgage sued on, * * * $13,269.79, with 
ten per cent interest,” ete; finding “that the mortgage in 
suit is a lien upon the mortgaged premises prior and para- 
mount to the lien of each and every of said defendants; ” 
and further adjudging and decreeing “that the said defend- 
ant, Isaac Bates, pay into this court, on or before the Ist day 
of September, 1887, the above sums of money, with interest, 


% 


| 


| 
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as above stated; and in default of such payment, that E. R. 


Mason be appointed special master in chancery to make sale 
° . . and that the right, title and equity of 
redemption of each and every of the defendants in this suit 
be, by a sale of the said mortgaged premises hereunder, for- 
ever barred and foreclosed, and the purchaser at such sale 
shall take the premises sold by absolhte title.” 

The master sold and executed a deed of conveyance of the 
premises to the company on the 5th of October, 1877. 

On the 8th day of May, 1884, the defendants—plaintiffs in 
error—filed an answer (59-62) to the petition in the present 
action, setting out in the second count thereof that the lands 
in controversy were, on the 15th day of November, A. D. 1871, 
duly sold for delinquent taxes for the year 1870 to the defend- 
ant James Caltanan; and that there being no redemption from 
the sale, the treasurer of the proper county executed a deed of 
conveyance to Callanan of the property, in pursuance of the 
sale, on the Ist of December, 1874; and that Callanan had 
conveyed by proper deed the property to defendants, who 
were then the owners and in possession thereof, attaching as 
an exhibit (63-9) a copy of the treasurer’s deed. And in the 
fourth count alleging that there was no default or order for the 
entry of a decree pro confesso, upon or pursuant to which the 
decree was rendered, and without which the court had no 
right, authority or power to render the decree. 

The first and third counts of the answer were withdrawn. 

The plaintiff demurred (73-5) to the second count, upon the 
ground that the rights ot Callanan were fully barred and fore- 
closed and cut off by the proceedings in foreclosure set up in 
the plaintiff’s petition and amendment. 

And to the fourth count, that the failure to enter default, as 
alleged, did not affect the validity of the decree. 

On the 26th day of May, 1884, the cause having been sub- 
mitted to the court on the demurrer to said second and fourth 
counts of ‘defendant’s answer, it was by the court ordered that 


nile 


the demurrer be sustained to both counts (79-81). The 
defendants elected to stand upon their answer. The court 
entered judgment in favor of plaintiff for the possession of 
the property and for-costs, to which the defendants excepted. 
“And the judges upon the trial of said cause being opposed in 
opinion upon certain questions arising therein, it was ordered 
that said questions be erftered of record, and certified to the 
supreme court of the United States for its decision thereon.” 

The questions entered of record and certified are as follows 
( 86-71 ):: 

“ First. Did the decree, entered by default against James 
Callanan in the foreclosure proceedings, have the effect of 
adjudicating the question of title on the part of Callanan, and 
debar him and his grantees from asserting his adverse title as 
a defense in the present action ? : 

* Second. Did the. court, in the foreclosure proceedings, 
under the allegations of the bill, have jurisdiction of the ques- 
tion of adverse title, so that its decree upon a default will 
defeat the assertion of such a title on the part of one of the 
defendants, or his grantees ? 

‘“ Third. As the decree in terms purports to bar all the 
right, title and equity of redemption of defendants, including 
Callanan, is it or not binding upon him and his grantees, even 
though erroneous, so that it cannot be attacked in a collateral 
proceeding ? 

“* Fourth. If the court in the foreclosure proceedings could 
not properly hear and determine questions of adverse title, 
must not the decree being by default be limited in its effects 
solely to such matters as were properly cognizable by the court 
in the foreclosure proceedings, and be so construed as to bar 
all claim upon the part of Callanan to a lien upon the realty, 
but leaving the question of the adverse title to the mortgagor 
and mortgagee untouched.” 
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ASSIGNMENT OF ERRORS. 


And plaintiffs in error say there is manifest error in the 
record in this—— 

1. That the court erred in sustaining the demurrer to the 
second count of the defendant’s answer to said petition. 

2. That the court erred in holding that the decree entered 
by default against James Callanan in the foreclosure proceed- 
ings had the effect of adjudicating the question of title on the 
part of Callanan and to debar him and his grantees from assert- 
ing his adverse title as a defense to the present action. 

3. The court erred in holding that under the allegations of 
the bill in the foreclosure proceedings the court had jurisdic- 
tion of the question of adverse title, and that its decree upon 
detault could defeat the assertion of such a title on the part of 
the defendant Callanan or his grantees. 

4. The court erred in holding that the decree in terms 
purports to bar all the right and title of Callanan, and in hold- 
ing that it could not be attacked in a collateral proceeding. 

5. The court erred in holding that the decree being by de- 
fault, was not limited in its effects to such matters as were 
properly cognizable in a court of equity in foreclosure proceed- 
ings, and that it did not leave the question of title adverse to 
the mortgagor and mortgagee untouched. 

6. The court erred in holding that the defendant Callanan 

was, under the allegations of the bill, a party to the action for 
any purpose. 
7. The court erred in holding that there was anything al- 
leged in the bill which Callanan was required to answer, 
or which taken as confessed authorized the court to exercise any 
jurisdiction over the title held by him adverse to the title 
of the mortgagor whose title only was sought to be barred by 
the foreclosure proceeding. 

8. The court erred in holding that the title of Callanan to 
the property, which could not have been tried in said action by 
proper averments in the petition and answer, putting the same 
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in issue, was, without any allegation in the bill in relation to it, 
so far involved as to authorize a decree upon default barring 
and foreclosing it. 

9. The court érred in holding that a court of equity in a 
suit to foreclose a mortgage has jurisdiction upon default, of a 
defendant, not a party to the mortgage, nor bound by it, to ren- 
der a decree adjudicating the question of his title to the prep- 
erty. 

10. That the court erred in holding that the court in the 
foreclosure suit could, by decree, bar the title to the property 
of any party to the suit not a party to the mortgage or bound 


by it. 
ARGUMENT. 


There is no question made in the record as to the validity of 
Callanan’s title to the property at the time of the commence- 
ment of the proceedings to foreclose the mortgage under which 
plaintift claims title to the property in controversy. 

There is no claim that his title was through or under or sub- 
ject in any manner to the title of the mortgagor or to the hen 
of the mortgage On the contrary, being a tax title, under the 
provisions of the Iowa statutes, it was not a “ derivitive one” 
but “a new and independent title, derived from the sovereign 
power under which the tax is levied, paramount to all previous 
interests, and freed from all incumbrances.” 


Crum vs. Cotting, 22 lowa, 411. 


It is not claimed that in the suit by the mortgagee to fore- 
close the mortgage Callanan could have been made by allega- 
tions in the bill or upon his own application a party to the suit 
for the purpose of adjudicating his title, selling it under a de- 
cree to be rendered in the case, or barring it without sale. 

The claim is: that without regard to what the court might 
have properly done, the defendant is bound by what it did do, 
and that it did render such a decree; that the decree is simply 
erroneous and not liable to collateral attack. 
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It may be conceded that a party to a suit is barred or estop- 
ped by the judgment or decree rendered in it upon any ques- 
tion that was or that might have been tried and adjudicated 
in it. 

The purposes of a suit to foreclose a mortgage in default of 
the payment of the mortgage debt, are to sell the title of the 
mortgagor to the property, so far as it is covered by the mort- 
gage, and to cut off the equity. of redemption of all persons 
made parties to the bill who hold any right, title, lien or inter- 
est in the property under the mortgagor, junior or inferior, or 
subject to the mortgage. 

T’ he only proper object of the suit is to bar the mortgagors and those claim- 
ingunder them. * * * Acclaim under a taz title is one which cannot 
be considered in a foreclosure suit unless it affects the equity of redemption. 
2d Jones on Mortgages, Sec. 1445. In note 2 to same section, Pelton 
vs. Farmin, 18 Wis., 222; Palmer vs. Yager, 20 Wis., 91; Summers vs. Brom- 
ley, 28 Mich, are cited, and the following extract is quoted from the 
opinion in the last named case. 

A court of equity is not the appropriate tribunal, nor is a foreclosure suit 
a suitable proceeding for the trial of claims to the legal title which are hostile 
and paramount to the interests and rights and titles of both mortgagor and 
mortgagee. Such a trial will nether fall in with the nature of the jurisdiction 
or the genius or frame of the particular remedy. 

The effect of the decree for the sale is necessarily limited to 
the mortgagor’s interest in the property, and within that to 
the interest conveyed by the terms of the mortgage. 

It is wholly immaterial to any question that can arise be- 
tween any proper parties to such an action, or to any decree 
that can be rendered in it, whether there is a valid adverse title 
to that of the mortgagor, or any interest in it not subject to 
the mortgage. 

It is not competent for any purpose, in such a suit, to try 
the validity of a title claimed adversely to that or the mortga- 
gor. An issue involving it could only be made in a court of 
law. It would necessarily be between the persons claiming the 
adverse legal titles. The mortgagee has only a lien on the 
titie of the mortgagor if he has one; has nothing if the mort- 
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gagor’s title entirely fails. Simply as a lienholder, he could 
have no standing in either a court of law or equity in an action 
or suit to try the question of title between the adverse claim- 
ants—not in a court of law, because he has not the legal title; 
and not in equity} because the issue is one cognizable solely in 
a court of law. , 

Callanan’s title could not by any allegation proper to be 
made in the bilk to foreclose have been brought within the 
judicial power of the court. So far as the proceeding was 
in rem, it was wholly independent and could not in any manner 
be affected by adverse claims, or even by subordinate or sub- 
ject claims. Thetres was the mortgagor’s interest conveyed in 
mortgage; that would pass by the sale under the decree without 
regard to outstawding titles whether adverse or subordinate. 

Callanan could only be made a party by some allegation 
which would authorize a decree cutting off his right to 
redeem from the:mortgage by paying off the mortgage debt. 
Such a decree does not operate upon his title, but upon him; 
in this respect it is personal. The only allegation in the bill 
in relation to Callanan or his interest in the property is, 
“Your orator further avers that defendants James Callanan, 
Abram Rutt and Geo. L. Gow claim some interest in and to a 
portion of said premises, the exact nature of which your orator is 
unable to set out.”’ | 

This may be admitted, it is wholly immaterial without more. 
It, of course, can make no difference how much or how little 
it may be, or what its character so for as the remedy against 
the mortgagor and the mortgagor’s interest in the property is 
concerned. It is wholly immaterial if it is or is claimed to be 
adverse or paramount to the mortgagor’s title. It can only be 
material if it is subject to the mortgage, and only then because 
it gives the claimant the right to pay off the mortgage—not as 
authorizing any decree adjudicating it, or for its sale or barring 
it. Upon such an allegation he can be made a party, simply 
to bar his equity of redemption. But the existence or claim of 
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such interest is jurisdictional, and must be alleged. The allega- 
tions of the bill are not sufficient; it is not averred, and it can- 
not for jurisdictional purposes be assumed that he had or 
claimed any interest in the mortgagor’s property, or in the 
property described in the mortgage junior, inferior, or in any 
manner subject to the mortgage. There was nothing he was 
called upon to answer, to deny or avoid, nothing to ask for, and 
it follows, nothing which upon his default to appear authorized 
any decree whatever against him or his title to the property. 

A decree must be founded on and sustained by both the allegations and the 
proofs in the cause, and it cannot be based on a fact not put in issue by the 
pleadings. 

2 Dan’! Pr., 1008, n. 6. 

In the case of Windsor vs. Me Veigh, 18 Wall, page 283, it 
is said: 

The decree of a court of equity upon oral allegations without written plead- 
ings, would be an idle act of no force beyond that of an advisory proceeding 
of the chancellor. 

Jurisdiction is the right to hear and determine, not to determine with- 
out hearing. 

The court can only hear what is alleged, the evidence must be confined 
to the allegations. 

Proofs taken in a cause must be pertinent to the issue in that cause, 
secundum allegato. * * * Evidence relative to matter not stated in the 
pleadings nor fairly within their general allegations, is impertinent and 
cannot be made the foundation of a decree. _ 

A decree entirely outside of the issue raised is coram non judice, and 
will be so adjudged even when assailed in a collaterally proceeding. 

1 Danl. Ch. Pr., 853 and note. 

‘“ After an order has been pronounced for taking a bill pro 
confesso, the bill, or an examined copy thereof, is to be taken 
and read in any court of law or equity as evidence of the facts, 
matters and things therein contained, in the same manner as if 
such facts, matters and things had been admitted to be true 
by the answer of the defendant put into such bill,” 


Ist Dan]. Ch. Pr., 531. 


In the case of Graham vs. Railroad Company, 3 Wall, 712, 
the court say, reviewing cases cited: 
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But neither of these cases assert the doctrine maintained here for ap- 
pellants, that a court of equity may decree between defendants when 
neither pleadings nor proof show any controversy or adverse interest be- 
tween them; nor have we been referred to any case which does assert 
that doctrine. 

The admission by default is no more than an admission by demurrer, 
and in either case the decree must be limited to what is admitted, if 
enough is alleged to warrant a decree, and if there can be no decree on 
demurrer there can be none on default. 

A decree pro confesso can only be taken upon the facts stated in 


the bill. 
Lawrence vs. Steele, 10 Hump., 280. 


The court has no jurisdiction, in an action to foreelose a 
mortgage, to bar or foreclose any title, or right, of any party to 
the suit by decree. The title to property cannot be arbitrarily 
transferred from the owner to another by decree of court, nor 
can the owner be arbitrarily barred or foreclosed from setting 
up his title against an adverse claimant. There must be some 
basis for it in some suit or proceeding where it is the appro- 
priate relief to which a party to the proceedings is entitled 
upon the case made or stated. 

In a suit to foreclose a mortgage in the federal courts in 
this district the title to the mortgaged property cannot be barred 
or foreclosed, except by sale. No title except the title conveyed 
by the mortgage can be decreed to be sold, because the 
decree must be based upon the mortgage. It follows that no 
title adverse to that of the mortgagor, not subject to it, can 
be barred or foreclosed by deeree. 

The sufficiency of the bill to sustain a decree rendered upon 
default is to be determined by its allegations, and not by its 
prayer. But assuming that a defendant should look not only 
to the allegations made, but also to the relief asked, what 
necessity was there for Callanan to have answered in that case 
to protect his title to the property, against any decree that 
should, or any valid decree that could, be rendered in it upon de- 
fault. It prays for ‘ta decree of foreclosure of the said mort- 
gage against the premises hereinbefore described against all of 
the before named defendants, and that the right, title and in- 
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terest of each and every of said defendants, be by the decree 
of this court, forever barred and toreclosed’’—of course in the 
manner provided by law and the rules of the court, by the sale 
of the mortgagor’s interest, and cutting off the equity of re- 
demption. 

There is no intimation even in the prayer of the bill that 
any sale, except under and in pursuance of the mortgage, or of 
any right or title not conveyed by it, should be decreed to be 
sold, or that any right. title or interest which did not entitle 
the holder to redeem should be foreclosed. 

Passing now to the decree (45-50). It treats the interest of 
the defendant as a lien junior and subject to the mortgage. It 
declares complainant’s claim “is a lien upon the mortgaged 
premises prior and paramount to the lien of each and every of 
defendants.” That is, that theinterest of Callanan, upon which 
the decree operates, attaches to, is a lien on, the same title or 
interest that the mortgage attaches to. It does not undertake 
to dispose of or affect any claim of Callanan in the premises, 
except such as he may have under the mortgagor, junior and 
inferior to the mortgage. The statement of this relation of 
the hens of the mortgagee and of Callanan could not be pred- 
icated of the rights of the complainant under his mortgage 
from Bates, and Callanan’s claim to be the owner of the prop- 
erty by title adverse to that of Bates. The only decree that 
the declared relation of the liens authorized with reference to 
them was to cut off the possible equity of redemption, which 
might, but which it was not alleged did exist, by reason of a ju- 
nior lien held by Callanan. It did not authorize a decree barring 
title which was adverse, and paramount to the title of the mort- 
gagor, in the absence of any allegation giving a right to ren- 
der one for any purpose. It provides that ‘‘the right, title 


- and equity of redemption of each and every of the defendants 


in this suit be by a sale of the said mortgaged premises here- 
under, forever barred and foreclosed, and that the purchaser at 
such sale shall take the premises sold by title absolute and 
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such title shall relate back to the date of the execution of the 
mortgage to complainant.” 

The only lien claimed by the complainant in the foreclosure 
suit was the lien created by the mortgage from Bates to it. 
This is the only right in the property which could in any event 
be sold. The mortgagor’s title was the only one which could in 
any manner be barred or foreclosed. The decree, so tar as it 
purports to bar and foreclose the right and title of the defend- 
ants, fairly construed, can only be operative upon the night 
and title which was conveyed as security for the mortgage 
debt, the only right and title which the mortgage covered, or 
whieh could be decreed to be sold under, and of course the 
only title that could be barred and foreclosed, by the sale; and 
so far as it operates to bar the equity of redemption, it is 
necessarily limited in its effect to the parties who have some 
relation to the mortgagor’s title, junior and subject to the lien 
ot the complainant’s mortgage. 

See MeComb vs. Spangler, 12 Pacific R., 349. 
Graham vs. Railroad Co., 3 Wall, 704. 
Rathbone vs. Hooney, 58 N. Y., 467. 


The decree construed as settling or adjudicating the adverse 
claims to the property between Callanan and the mortgagor, or 
as directing the sale of his right and title, or as barring and 
foreclosing his right and title without sale, or as estopping 
him from defending a suit against him to recover the property, 
based upon the toreclosure of a mortgage, which conveyed no 
interest for the want of title in the mortgagor, is outside of 
any question raised in the record, or which could have been 
raised or tried in it, and is, therefore, one which the court had 
no authority or jurisdiction to render. 

In the case of McComb vs. Spangler, 12 Pacific R, 347, the 
defendant claimed title under proceedings foreclosing a mort- 
gage executed by Elizabeth McComb to which John McComb, 
her husband, was made a party. The court, in the statement 
of the case, say: 
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* The complaint in that action—The foreclosure suit—con- 
tained no averment either that the defendant, John McComb, 
had or asserted any claim adverse to the title of the mortgagor 
or that any claim he had was subject to the lien of the plaintiffs 
mortgage. (In this the analogy to the case at bar is perfect.) 
It alleged him to be the husband of Elizabeth, and that she 
mortgaged property which was her separate property. But he 
was not called upon to take issue on either of these averments. 
He could not to any purpose assert his adverse legal title in 
that action since its validity could not properly be determined 
therein; and he was not required for the protection of his 
rights to make an issue, which the court of equity would have 
refused to try in the suit of foreclosure. Nor could he say as 
against the mortgagee that the mortgage did not operate as a 
lien on her estate if she had any. The question whether she 
had any interest and estate as between herself and the mort- 
gagee, or whether she could or could not deny as against the 
mortgagee an interest or estate, was one with whick John Me- 
Comb personally had no concern, inasmuch as his paramount 
title would not be affected by the decree.” 

The court say in the opinion: 

“Tn an action to foreclose a mortgage, a person who sets up 
a claim to the land adverse and paramount to that of the 
mortgagor, and who theretore denies the efficacy of the mort- 
gage as a lien on his own title, cannot properly be joined as a 
co-defendant. Such an adverse claim to the land in opposition 
to the mortgage cannot be tried in the equitable action to fore- 


close. So far as the mere legal rights are concerned in such 


an action, the only proper parties are the mortgagor and 
mortgagee and those who have acquired rights under them 
subsequent to the mortgage. The mortgagee or other holder 
of the mortgage cannot make one who claims prior and 
adversely to the title of the mortgagor a defendant for the 
purpose of trying his adverse claim. The object of a sale to 
toreclose a mortgage under our law is to obtain the sale of 
the estate which the mortgagor had at the time he executed. 
All persons beneficially interested in the estate mortgaged are 
proper parties to the suit. Titles adverse to that of the mort- 
gagor are not the proper subject of determination in the suit. 
Such titles must be settled in a different action, giving rise, 
as they generally do, to questions of purely legal cognizance.” 


In San Francisco vs. Lawton, 18 Cal., 474, it is said: 
> 


Where a party has a right under the mortgage, also a right prior to it, 
he is not precluded in respect to the prior right by a judgment of fore- 
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closure, though the terms of it are broad enough to cover both rights. 
Only the rights and interests under the mortgage and subsequent to it 
can properly be litigated upon a bill of foreclosure. One claiming 
adversely to the title of the mortgagor cannot be made a party to the suit 
for the purpose of trying his adverse claim. If he has a claim under the 
mortgage also, his claim prior to it cannot be divested by the decree. 
This prior claim is not a subject-matter of litigation in the foreclosure 
suit, and remains unaffected by it. The decree is final only within the 
proper scope of the suit, which is to bar interests in the equity of 
redemption. The decree can have no effect upon the rights of parties 
having priority whether they are made parties to the action or not. 

In Peters vs. Bowman, 98 U.S., 56, it was alleged as a defense 
in a foreclosure suit for purchase money that there was an 
outstanding paramount title. The court say, on page 59, ‘*it 
is the settled law of this court that, upon a bill of foreclosure, 
or, as in this case, a bill to entorce a lien for the purchase 
money, and when there has been no fraud and no eviction, 
actual or constructive, * * * no one claiming an adverse 
title can be permitted to bring it forward and have it settled in thal 
suit; such a bill would be multifarious and there would be a 
misjoinder of puarties.”” Citing Noonan vs. Lee, 2 Black, 499, 
Dial vs. Reynolds, 96 U. 8S., 340—and further—page 60, 
“when an adverse title is claimed it cannot be litigated with 
binding effect unless the claimant is before the court, and we 

; , 
have shown that he can not be made a party. One suit cannot 
thus be injected into another.” 

In Dial vs. Reynolds, 96 U. 8., 340,the court on page 340 say: 
“It is well settled that in a foreclosure proceeding the plaintitt 
cannot make a person who claims adversely to both mortgagor 
and mortgagee a party and litigate and settle his rights in that 
case.” 

In Roberts vs. Wood, 38 Wis., 60—a foreclosure suit—one of 
the defendants, Norton, answered setting up title in himself to 
the mortgaged premises, subsequent to the mortgage, but para- 
mount thereto, under a tax deed. Upon this answer the bill as to 
Norton was dismissed. The court on page 68 say: 


yo 


«ff a 


dy 


«af | 


— } 


The defendant Norton claimed under a title which, if valid, was para- 
mount to the mortgage interest although subsequent thereto in time. It 
is well settled that the validity of his title cannot properly be litigated in 
this action. 

Citing Strobe vs. Downer, 13 Wis., 10, and Pelton vs. Farmin, 
18 Id., 222; and further: 

It was said by Mr. Justice Payne, in Pelton vs. Farmin, that if the 
party alleged to claim some interest subsequent and subject to the mort- 
gage, claims none, he should disclaim, and the suit should be dismissed 
astohim. There is no such formal disclaimer in the answer of Norton, 
but the assertion by him of a paramount title is equivalent thereto. 

In Pelton vs. Farmin, 18 Wis., 222, it was alleged as to a part 
of the defendants that “they have or claim to have some 
interest in said mortgaged premises or in some part thereof, 
which interest or lien, if any, has accrued subsequent to the 
lien of said mortgage and is subject thereto.” These defend- 
ants answered, alleging a@ paramount title to portions of the 
premises, under tax deeds. The plaintiff demurred, the grounds 
of demurrer being that the paramount title ‘did not consti- 
tute a defense to the action,” and “that the issue tendered by 
said portion of the answer is uot cognizable in this equitable 
action, but is purely of legal cognizance.”’ The demurrer was 
by the lower court overruled, which was held erroneous on 
uppeal. The court on page 228 say: ‘* Without saying what 
might be the effect when a paramount title was set up in a 
toreclosure case and litigated without objection, and a judgment 
rendered, involving a decision upon such title, we decide sim- 
ply that neither party is bound to litigate such a title in such a way.” 

In Summers vs. Bromley, 28 Wis., 125,—a foreclosure suit— 
it was alleged as to part of the defendants that “‘they have or 
claim some interest in the said mortgaged premises or in some 
part thereof as purchasers, mortgagees or otherwise which in- 
terests, if any, have accrued subsequent to the lien of the said 
mortgagee and are subsequent thereto.” These defendants 
plead title paramount and the case was tried upon that issue. The 
court below “ decreed foreclosure and sale, in the ordinary 
form, and, in terms, provided for barring defendants and for 
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giving possession to the purchaser.”” On appeal it was held 
‘not competent in a foreclosure suit, whatever the pleadings, to 
proceed to litigate and settle the rights of a party who sets up 
a legal title which, if valid, is adverse and paramount to the 
title of both mortgagor and mortgagee,’—and further, that 
“if that was possible, in any case, a bill which simply brings 
in the adverse claimants under the usual allegation in fore- 
closure bills against purchasers and incumbrancers, és not prop- 
erly framed lo raise such an issue or: to support a deeree “pon the 
title of such adverse claimants.” It this is good law, and we 
have found nothing to the contrary, it necessarily follows 
that Callanan had the right to assume that nothing more was 
intended than what the pleading imported, and that no issue 
would be decided that was not raised by the bill, and that he 
might, therefore, with safety, submit to a default and decree 
pro confesso. 

Rathbone vs. Hooney, 58 N. Y., 463, was an action of eject- 
ment by a trustee against the purchasers at a foreclosure sale 
under a mortgage, executed by the trusee, of property in which 
he had an interest, in his own right, and, as trustee, but which 
latter interest it was not in his power to bind by mortgage. 
He not having been described as trustee in the foreclosure suit, 
and the defense being that the defendant acquired the trust 
estate, or at any rate that the plaintiff was, by the judgment 
in the foreclosure suit, estopped to deny that he did, it was held 
to be “ The proper purpose and scope of a foreclosure suit to 
bar interest i the equity of redemption, and that the decree does 
not affect rights paramount to those of the mortgagor or mortgagee.” 
On page 467 the court say : 

The title which the plaintiff in this action assert as trustee is con- 


sistent with the judgment in the foreclosure suit. That judgment was final 
for its own proper purpose and object and no further. 


In Short vs. Noonan, 16 Kan., 220, “The plaintiff Short com- 
menced an action against Fletcher and wife and E. J. Noonan 
on @ promissory note and a real estate mortgage made to 
secure the note, alleging in his petition ‘that Fletcher execu- 
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ted the note, that Fletcher and wife executed the mortgage, 
and that the said defendant Noonan has or claims to have some 
interest in or lien upon said premises as described in said 
mortgage deed, but plaintiff is ignorant of the nature and 
extent thereof and does not know whether the said defendant 


Noonan has at this time any subsisting lien upon said prem- 


ises, and he demands proof of the same;’ and plaintiff then 
prayed for a judgment against Fletcher for the amount of the 
note, and for a decree against all the defendants for the fore- 
closure of said mortgage deed and that the premises be sold,” 
ete. There were no other allegations in the petition against 
Noonan. Held “that said petition does not state facts suffi- 
cient to sustain or uphold any judgment against Noonan, and 
especially not a judgment barring all right, title and interest 
of Noonan in and to said premises. It lacks an allegation 
showing that Noonan’s claim és junior or inferior to the mortgage 
lien of the plaintiff.’ The court on page 226 say: 

What did Noonan admit by his default—by not answering to said peti- 
tion? He merely admitted the truth of the allegations therein contained— 
nothing more, nothing less. He admitted that he, Noonan, ‘has or 
claims to have some interest or lien upon said premises as described in 
said mortgage deed, that plaintiff is ignorant of the nature and extent 
thereof and does not know whether Noonan has at this time any subsist- 
ing lien upon said premises, and the plaintiff ‘aemands proof of the 
same.’ 

Eagle Fire Co. vs. Seut, 6 Paige, 635, holds that, “ Upon a 
bill to foreclose a mortgage the mortgagee has no right to 
make a person, whose claim is prior to the mortgage, and, who 
claims the legal title to the premises adversely both to the 
mortgagor and mortgagee, a party to the suit, for the purpose 
of testing the validity of his legal title to the mortgaged prem- 
ises.”” 

In Corning vs. Smith, 6 N. Y., 82, it is held that when a de- 
fendant, in a foreclosure suit, ‘‘ made such as subsequent pur- 
chaser or incumbrancer, in his anwer, sets up a claim adverse 
to the title of the mortgagor, and anterior to the mortgage, 
the plaintiff should dismiss the bill as to him, unless he is pre- 
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pared to prove that such claim in fact arose subsequent to the 
mortgage.” 

In MeDonald vs. Mobile Life Ins. Co., 56 Ala., 468, it was 
held that “ A decree pro confesso is an admission only of the 
facts which are well pleaded, and cannot aid or supplement de- 
fective averments’—and, ‘** That the admission by default is no 
more than an admission by demurrer, and in either case the 
decree must be limited to what is admitted, if enough is al- 
leged to warrant a decree, and, if there can be no decree on 
demurrer, there can be none on default.” 

In Winkam vs. Crutcher, 3 Tenn. Chy., 666, it is held that 
a decree pro confesso can only be taken * upon the facts stated 
in the bill.” | 

Windsor vs. Mc Veigh, 93 U.5., 274, was an action of eject- 
ment. The defendant relied upon title under a decree of 
condemnation upon proceedings in the district court of the 
eastern district of Virginia, tor the confiscation of the land. 
It was claimed that the court had acquired jurisdiction, and 
had a right to decide every question which arose in the cause, 
and that its judgment, however erroneous, could not be collat- 
erally assailed. The court held that the proposition, as a 
general one, was undoubtedly correct, but, like all general 
propositions, was subject to many qualifications in its applica- 
tion, on pages 282-3 it said: 

All courts, even tite highest, are more or less limited in their jurisdiction ; 
they are limited to particular classes of actions, such as civil or criminal ; or 
to particular modes of administering relief, such as legal or equitable. * * 
* Though the court may possess jurisdiction of a cause, of the subject-matter 
and of the parties, it is still limited in wuts modes of procedure, and wi the 
extent and character of its judgments. It must act judicially in all things, and 
cannot then transcend the power conferred by thelaw. * * * 

The doctrine statea by counsel is only correct when the court pro- 
ceeds, after acquiring jurisdiction of the cause, according to the estab- 
lished modes governing the class to which the case belongs, and does 
not transcend in the extent or character of its judgment the law which 
is applicable to it. 
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The statement of the doctrine by Mr. Justice Swayne, in the case of Cornell 
vs. Williams, reported in the 20th Wallace, is more accurate: 

** The jurisdiction.” says the Justice,** having attached in the case, every- 
thing done within the power of that jurisdiction when collaterally questioned 
és held conclusive of the rights of the parties, unless impeached for fraud.” 

Bigelow vs. Forrest, 9th Wall, 351 U.8., was an action of 
ejectment for land sold under a decree of confiscation. The 
court say on page 351: 

It was argued on behalf of this defendant that the decree of confiscation 
by the district court of the United States is conclusive that the entire right, 
title, interest and estate of French Forrest was condemned and ordered to be 
sold, and that as his interest was a fee simple, that entry fee was confiscated 
and sold. Doubtless a decree of a court having jurisdiction to make the decree 
cannot be impeached collaterally, but under the act of congress the district 
court had no power to order a sale which should confer upon the purchaser 
rights outlasting the life of French Forrest. Had it done se, it would have 
transcended its jurisdiction. 


In the case of Day vs. Micou, 18 Wall., 156, it is said, 
( page 160 ) citing the case of Bigelow vs. Forrest, supra: 

We then determined that under the act of congress, of July 17, 1862, known 
as the confiscation act, and the joint resolution of the same date, explanatory 
thereof, only the life estate of the person for whose offense the land had been 
seized, was subject to confiscation and sale. We ulso determined that nothing 
more was within the jurisdiction or judicial power of the district court, and 
that, consequently a decree condemning the fee could have no greater effect than 
to subject the life estate to sale. 


And further, page 162— 

Decrees of courts of probate or orphan’s courts directing sales for the pay- 
ment of a decedents debts or for distribution are proceedings in rem. So are sales 
under attachments, or proceedings to foreclose a mortgage quasi proceedings 
in rem at least. But in none of these cases is anything more sold than the 
estate of the decedent, or of the debtor or the mortgagor in the thing sold. The 
interests of others are not cut off or affected. 

The res in mortgage foreclosures is the right of the mortga- 
gor in the property mortgaged, the thing sold under the de- 
cree. No other rights are in any manner affected except as they 
are subordinate to the mortgage, and these only to the extent 
that the right which they gave to pay off the mortgage is fore- 
closed by the decree and the sale under it. 
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Any right, title or interest in the property adverse to the 
mortgage, not in any manner subject to it, is not brought 
under the jurisdiction of the court by allegations in the bill 
that the party claims, a subject and inferior interest in it. 

In the case of Ex parte Lange, 18 Wall., 168, Miller, J., after 
giving illustrations of judgments void because in excess of the 
authority of the court, and forbidden by the constitution, citing 
the case of Bigelow vs. Forest, supra, says, page 177: 

In opposition to this it was arqued that the decree of the court confiscating 
the property wn terms ordered all the estate of the said Forrest to be sold. and 
that though this part of the decree might be erroneous, it was not void. Here 
was a case of proceeding in rem where the property was within the power of the 
court, and its authority to confiscate and sell under the statute beyond question, 
but the extent of that power was limited by the statute. The analogy to the case 
before us seems almost perfect. 

And further, on the same and following page, after quoting 
the language quoted above.from Bigelow vs. forrest, and re- 
ferring to Day vs. Micou, 18 Wall., supra, says the decrees 
therein were invalid— 

Not because the court wanted jurisdiction of the property, or of the offense, 
or to render a judgment of confiscation, but because in the very act of ren- 
dering a judgment of confiscation it condemned more than it had authority 
to condemn. In other words, in a case where it had full jurisdiction to render 
one kind of judgment operative upon the same property, it rendered one which 
included that which it had a right to render and something more, and this 
excess was held simply void. 

Assuming, for the present, that the decree in the foreclosure 
suit here in question is in terms operative upon the title of 
Callanan, which we question, the analogy of these cases to 
the case at bar is so nearly perfect as to render them con- 
elusive as authority in this, against the existence of the juris- 
diction of the court to render it. 

Here is a case of a proceeding in rem where the property 
was within the power of the court and its power to sell, and 
by the sale to bar the equity of redemption of those who had 
a right to redeem, but this was the extent of that power, not 
as limited by statute, but by principles and rules as well set- 
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tled and determined as if fixed by statute. “It had full juris- 
diction to render one kind of judgment operative upon the 
same property; it rendered one which included that which it 
This excess is 


, 


it had a right to render and something more.’ 
void. To the extent of the sale of the mortgagor’s title and 

barring the equity of redemption from the mortgage by the 

sale, it was valid. So far as it operates upon an independent, 

adverse title, to sell or transfer it under the decree for the sale 

of the mortgage property, or to bar or foreclose it without 

sule, or as an adjudication that it was invalid, it is in excess of 

the jurisdiction of the court, and void. 

The analogy, however, is not perfect. In the cases cited, 
the court had power over the property, and over the person to 
render judgment of confiscation. In the case at bar, assuming 
that enough had been stated in plaintiff’s bill to foreclose to 
give the court jurisdiction of Callanan or to make him a party 
for any purpose, his title was in no proper sense under its 
power; it was not challenged and could not be; its validity 
could not have been adjudicated, even if brought forward by“ 
him for that purpose. ) 

The court in the case of Windsor vs. Mec Veigh, supra, quote 
the following from the opinion of Judge Story in the case of 
Bradstreet vs. Neptune Insurance Co., 3 Sum., 601, in which 
the effect of a sentence of condemnation of property by a Mex- 
ican court for the violation of the revenue laws of Mexico was 
involved : 

It is a rule founded in the first principles of natural justice, that a 
party shall have an opportunity to be heard in his defense before his 
property is condemned, and that the charges on which the condemna- 
tion issought shall be specific, determinate and clear. 

And condemnation without such opportunity for defense is 
characterized in the same opinion as ‘ but a solemn fraud if it is 
clothed with all the forms of a judicial proceeding” and the 
proceedings ‘‘as mere mockeries and in no just sense judicial 
proceedings” and such as ‘‘ought to be deemed both ex 


directo in vem, and collatterally, mere arbitrary edicts or sub- 
stantial frauds.” Among other things it is also said that when 
conclusive effect is sought ** to be given to such sentences there 
should have been proper judicial proceedings upon which to 
found the decree; that is, there should have been some certain 
written alle gations of the offense or statement of the charge for 
which the seizure-was made, and upon which the forfeiture 
Was sought to he enforced.” | 

Following these quotations, the court, in the opinion, in the 
principal case, says : 

This language, it is true, is used with respect to proceedings in rem 
of a foreign court, but it is equally applicable and pertinent to pro- 
ceedings in rem of a domestic court, when they are taken without any 
monition or public notice to the parties. 

In the bill filed in this case there is no allegation attacking 
Callanan’s title, no claim made to any lien upon or any inter- 
est in it, nothing in the subpeena served upon him to give him 
notice that any adversary proceedings are pending, or that the 
ght than to sell the mortga- 
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complainant claims any other ri 
gor’s interest in the property to pay the mortgagor’s debt. His 
title was not challenged; if he had appeared he could not have 
set up his title as a defense to any relief that the plaintiff 
claimed. The land was not sold for his debt; he could not 
have been heard in opposition to the decree of sale. If he is 
not now allowed to assert his title, he is denied the right to 
his property, it is, in effect, condemned or confiscated, by a de- 
cree in a case where the title was not and could not have been 
in controversy or adjudicated or barred by any decree which 
the court had authority to render, upon the theory that it heard 
what was not alleged, that more was confessed than was stated, 
that more was proved than could be, and that the decree which 
operates to destroy defendant’s title is simply erroneous and 
not void. 
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The question of Callanan’s title to the property was manifestly 
not ‘*heard and determined” by the court. The decree as 
rendered is not the decree of the court. 

It was prepared, and, doubtless without fraud or intentional 
wrong, entered without judicial consideration. ‘It is in no 
just sense a judicial sentence,” but a ‘‘solemn fraud though 
clothed with the form of judicial proceedings.” 

C. H. GATCH, 
WILLIAM CONNOR, 
hor plaintiffs in error. 
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REPLY TO ARGUMENT FOR PLAINTIFFS IN ERROR. 


We have been furnished with a copy of printed brief of plaint- 
itis in error, and will notice some of the positions therein taken. 

Counsel for plaintiffs in error appreciate the fact that we 
should look to the character of the title of Callanan in deter- 
mining whether or not he was properly made a party to the 
foreclosure suit. 

[t is claimed that a tax title is a new and independent title, 
and that it was not derived from the-mortgagor, and Crum rs. 
Cutting, 22 lowa, 411, is cited to sustain that statement. We 
invite attention to that case. The question as to the nature of 
the tax title was not important in the case, but the discussion 


shows clearly that the point uuder consideration was whether 
the tax title passed simply the interest of the owner, in whose 
name the land was listed for taxation, or a good title, free from 
incumbrances placed there by the owner. The intimation is 
that the latter is the proper view, and with that doctrine we 
have no contest. 

But the above is entirely consistent with the doctrine for 
which we contend. 

What is a tax title, and how is it derived’ The land is first 
assessed by fixing a valuation upon it, which is to be made the 
basis of a levy. The proper county board then makes the levy. 
The land is assessed to the owner, if known, and the amount of 
tax is a personal charge against such owner. 


Dubuque vs, [1], Cent. R. R. Co., 39 Towa, 56. 


The statute makes this tax also a lien upon the land. The 
law fixes a time for payment of the tax. If the owner does not 
pay the tax the treasurer may levy upon any personal property 
or real estate of the person against whom the taxes are assessed, 
to make the tax. 

Code of 1S73 of lowa, Sees. S57, S58, 859, and S65. 

Or he may advertise and sell the land for such taxes. 

If the proper preliminary steps are taken, and within the time 
fixed by law no redemption is made by the owner, after due 
notice given (Sec. 89Q and 891), the purchaser or his assignee is 
entitled to a deed for the land, to be executed by the treasurer. 

Now what is the effect of this sale and deed‘ — It) passes the 
title to the land, but from whom / 

The state had no title ; the county treasurer had no title. Is 
it not a fact that it is simply the exercise of a sovereign power 
to execute a conveyance which shall pass and convey the title of 
the real owner, and, if you please, of all parties interested in the 
land, as lien-holders or otherwise, to the purchaser at the tax 
sale / 


It is immaterial by what name we designate this title. The 


un authorized ofticial executes a convevance 


is that 


which passes the title formerly held by others (in this case con- 


exact fact 


fessedly by Bates) to the purchaser at the tax sale. 

The government does not assume to credfe a title. Lf so, why 
should there be a sa/e of the land‘ Why should the statute 
give a right of a redemption from such sale by the owner‘ If 
the purpose and effect of these proceedings be creative, why sell 
the land at all’ We need not play upon words or seek by a 
single name to define this title. 

The important fact remains, which we discuss on pages 13, 14, 
15, and 16 of our former brief, that the effect of these proceed- 
ings, if carried forward according to law, was to wholly d/sp/ace 
complainant’s mortgage and give the absolute ownership to Cal 
lanan. Callanan concedes the goodness of complainant’s mort- 
gage when it was executed. What he asserts is that by virtue of 
his tax title the right to foreclose this mortgage has been /os?, 
and an absolute ownership vested in him. ‘That, whereas Bates 
owned the land in LS70, and executed a valid mortgage to com- 
plainant in August of that year, which could be enforced and 
foreclosed and be thus made the basis of an indefeasible title, yet 
hecause of the tax proceeding this ownership of Bates and this 
lien of the company are vested in Callanan, or to say the least, 
in some other way /os? to the mortgagee, and a title freed from 
hoth vested in Callanan. 

And yet, notwithstanding all this, Callanan says he fas no 
defi pee to a foreclosure of this mortgage. 

Is this sound doctrine 2 Could he not have defensively and 
successfully resisted this foreclosure / 

Ilerein we have the distinction which exists between the case 
at bar and the ordinary case of adverse titles in foreclosure suits. 
The latter class of cases proceeds upon the hypothesis that what- 
ever tithe was held by the mortgagor continues to exist, and 
whatever the mortgage at the date of its execution operated upon 


us an lien. it continues to hold, and that of this interest the mort- 


et ee 


gagee is entitled to a foreclosure, irrespective of a claim of. title 


by some other person, and therefore such outstanding title can- 


not be mterposed in the pathway of the foreclosure suit. 

But the attitude of Callanan is radically different. If his title 
be what he claims for it, the company had nothing to foreclose. 
It held a lien upon nothing, and there was nothing remaining 
in Bates, the mortgagor, upon which such a foreclosure could be 
based. There was nothing whatever upon which a decree could 
operate, and there was an utter absence of the res or of the 
person representing it, essential to a valid foreclosure proceeding. 

If this be true, then no decree could have been rendered in 
the absence of Callanan: The only party who could successfully 
resist it was Callanan. He, and he alone, held in his own 
hands, if his title was good, a weapon of complete defense. He 
was not only a proper defendant, but an ¢adispensahle one. 
Without him no decree could be entered. 

Can it be, therefore, that he can now successfully affirm that 
with a perfect and complete defense to this foreclosure suit, he 
could after personal service stand dumb and let a decree go 
against him, foreclosing a mortgage against a foreclosure of 
which he, and he alone, held a complete defense / 

We submit that inasmuch as the object of the proceeding 
was a foreclosure, and inasinuch as he was made a party and 
personally served, and inasmuch as he was thereby called upon 
to make defense thereto, if any he had, and inasmuch as he 
stood armed with that which if plead would have constituted 
a good defense, and would have shown that complainant was 
entitled to no decree against the land covered by his deed, that 
not only might he have plead it, but it was his duty to do so; 
that the necessary effect of the decree was to adjudge that 
complainant was entitled to a decree of foreclosure as against 
him to which it was not entitled had he plead his tax title as a 
defense; that he is bound by that decree and adjudication. 

BB. F. KAUFFMAN, 


ij ° ° . , 
Pp. C. KENYON, LAW BRIEF PUBLISHER. Counsel for Defendant im Error, 
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Supreme Court of the United States. 


IN 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES. 
IN AND FOR THE SOUTHERN DISTRICT OF IOWA. 


A. M. HEFNER, et At., | 
Plaintiffs in Error, 

vs. 
THe NORTHWESTERN MUTUAL LIFE 
INSURANCE COMPANY, 


Defendants in Error. 


ARGUMENT OF DEFENDANT IN ERROR. 


STATEMENT. 

The case is this: On the 23d of August, 1870, the North- 
western Mutual Life Insurance Company, defendant in error 
herein, loaned to Isaac Bates the sum of ten thousand dollars, 
taking to secure the same,the bond of said Isaac Bates, secured 
by a mortgage upon a quantity of real estate, including among 
other tracts the real estate in controversy herein. 

Default having been made in the payment of certain install- 
ments of interest on this mortgage, the company, on the 31st 
dav of Octoler, 1876, filed its bill for the foreclosure ot the 
mortgage, in the United States circuit court, for the then dis- 
trict of Iowa. 

These proceedings in foreclosure went to decree and sale, 
and a master’s deed was thereupon executed and delivered to 
the company as the purchaser of the property at the master’s 
sale. 
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whom the plaintiffin error in this suit claims, was made a party, 
and duly served with the process of subpoena, and default and 
decree taken against him. 

Thereafter this suit at law was brought by the defendant in 
error against the plaintiffs in error, claiming under James 
Callanan by purchase from him. 

The petition in ejectment set forth all the foreclosure pro- 
ceedings and the title derived by the company thereunder, 
and alleged that Callanau, the party under whom the plaintifts 
in error claim, was barred of his right and interest in the said 
property by virtue of said proceedings in foreclosure. 

The plaintiffs in error answering in the court below admit 
the foreclosure proceedings, and that Callanan was a party 
thereto, and duly served, but they set forth that the said Callanan, 
claimed under au adverse title, and that the decree in fore- 
closure did not have the effect of barring his right, title and 
interest in and to the said land, and that he held the said prop- 
erty free of any effect thereon by virtue of the foreclosure pro- 
ceeding, and set forth that his title is a tax title, and alleged 
the manner in which it accrued. 

To this answer a demurrer was interposed by the defendant 
in error, the said company, in which demurrer the tellowing 
causes were assigned : 

First. The facts alleged in said answer do not constitute any defense, 
for that, notwithstanding the existence of the said facts, the rights of 
the said James Callanan were fully barred and foreclosed and cut off 
by the said proceedings in foreclosure set up in the plaintiff's amend- 
ment to its petition. 

Second. Nothing in the said answer is stated that in law would 
avoid the effect of said foreclosure decree as a foreclosure of the right 
and interest of the said James Callanan in and to the said real estate 
in a collateral proceeding. 

Third. The said answer admits the foreclosure proceedings set up 
in the plaintiff’s amendment to its petition, and there is no fact set up 
therein that avoids the effect thereof in this collateral proceeding. 

This demurrer was sustained and the plaintiffs in error elect- 
ing to stand upon their answer in the court below, judgment 


To this proceeding in foreclosure James Callanan, under 
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was thereupon entered in favor of the defendant in error, and 
against the plaintiffs awarding a writ of possession against the 
plaintiffs and in favor of the defendant in error for the said 
property. 

The case was heard before Hon. J. M. Love, district judge, 
southern district of Iowa, and Hon. O. P. Shiras, district 
judge, northern district of Iowa, and a certificate ot division 
of opinion was granted, which certificate is found at pages 
20-24 inclusive of the printed transcript, in which the fol- 
lowing questions are certified to this court: 


First. Did the decree entered by default against James Callanan in 
the foreclosure proceedings have the effect of adjudicating the question 
of title on the part of Cailanan and debar him and his grantee from as- 
serting his adverse title as a defense in the present action? 

Second. Did the court in the foreclosure proceedings under the alle- 
gations of the bill, have jurisdiction of the question of adverse title, so 
that its decree upon a default will defeat the assertion of such a tivle on 
the part of one of the defendants or his grantees? 

Third. As the decree in terms purports to bar all the right, title. and 
equity of redemption of defendants, including Callanan, is it or not bind- 
ing upon him and his grantees, even though erroneous so that it cannot 
be attacked in a collateral proceeding? 

Fourth. If the court in the foreclosure proceedings could not properly 
hear and determine questions of adverse title, must not the decree being 


by default be limited in its effects solely to such matters as were properly 


cognizable by the court in the foreclosure proceedings and be so con- 
strued as to bar all claim upon the part of Callanan to a lien upon the 
reality, but leaving the question of adverse title to the mortgagor and 
mortgagee untouched ? 

The facts upon which the points certified to arises are also 
stated in the certificate. 

The answer discloses the tollowing facts as to the tax title: 
The land became subject to taxation for the year 1870. The 
taxes for that year were not paid. <A sale of the one hundred 
and sixty acres in question was made by the county treasurer 
on the 15th day of November, 1871, for the sum of $8.77 for 
each of the torty acre tracts embraced therein, and upon the 
lst day of December, 1874, a tax deed was executed to James 
Callanan for the whole of the quarter section. 
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The bill in foreclosure respecting the interest of James 
Callanan in the property alleged as follows: 

Your orator further avers that the defendants James Callanan, 
Abram Rutt and George L. Gow claim some interest in and to a por- 
tion of the said premises, the exact nature of which your orator is 
unable to state ; 

And then proceeds to pray that each and all of the defendants 
thereinbefore named, including the said James Callanan, 

Be made parties to this bill, and that they be severally required to 
answer the allegations herein, and that your orator have judgment 
against the said Isaac Bates for the various sums of money, ete. 

Naming the amount to which the bill shows the complainant 
was entitled, and proceeds further as follows: 

Your orator further prays that it may have a decree of foreclosure 
against the premises hereinbefore described against all of the above 
named defendants, and that the right, title and interest of each and 
every one of the defendants be, by the decree of this court, forever 
barred and foreclosed, and that the master in chancery of this court 
be authorized to make a sale of the said property, or sufficient thereof 
to satisfy the said several sums of money, with interest thereon, and 
the costs of this suit, and all and singular such relief as your orator is 
equitably entitled to receive. 

The bill then proceeds to pray for a writ of subpena 
against each and all of the said defendants, including the said 
Callanan, in accordance with the rules and practice of the 
court. Callanan was personally served with the writ of sub- 
poena, and made default, and a decree was thereupon entered, 
in which it was adjudged that James Callanan with other 
defendants was in default, and said default was, by the terms 
of the decree, confirmed. The court further found the amount 
of money due to the complainant, and that it was a first lien 
upon the premises, and prior and paramount to the liens ot 
the other defendants, and it was further expressly adjudged 
and decreed by the court in the said decree— 

That the right, title and equity of redemption of each and every of the 
defendants in this suit, be, by the sale of the said mortgaged premises 


hereunder forever barred and foreclosed, and the purchaser shall take 
the premises sold by title absolute, and such title shall relate back to 


: 
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the date of the execution of the mortgage to complainant, to-wit: 


August 23, 1870. 

The master’s deed was executed pursuant to the terms of this 
decree, the complainant having bought the premises at the sale 
under said decree, and the said sale being confirmed by the 
court. 


ARGU MENT. 


It is contended by the plaintiffs in error, who claim under 
James Callanan, one of the defendants in the foreclosure suit, 
that, inasmuch as the interest of Callanan in the said property 
was represented by a tax deed, the title passing thereunder is 
an adverse title, and, that not only was the foreclosure not the 
proper proceeding in which to contest validity of that title, or 
to adjudicate its character, but that the proceedings were coram 
non judice, and absolutely void as to Callanan. 


These propositions we deny. 
1. 


Was the foreclosure proceeding the proper CUSE in which to 
determine the rights of Callanan under his tax deed ? 

It is, of course, manifest that, this question is not an essential 
one to the determination of the case, for though it be conceded 
that the foreclosure proceeding was not the proper one in which 
to litigate the validity of the tax title, it by no means follows 
that the proceedings were absolutely void for want of jurisdic- 
tion, or that they must be held to be absolutely invalid in a 
proceeding such as this is. 

It is important, in considering the question as to the appro- 
priateness of the proceeding in foreclosure to determine the in- 
terest held by Callanan, to consider the nature of his interest 
under the laws of the state of Lowa. 

It will be seen that the taxes for the year 1870 were not 
levied until the first Monday in September of that year. 

See laws of the extra session of the eighth general assembly 
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of the state of Iowa, page 32, of section 2, by which it was 
provided that the board of supervisors should, on the first Mon- 
day in September, in each year, levy the several taxes, etc., ete. 
Such has been the law ever since 1860, it being re-enacted in 
the Code of 1873, section 839. 

Therefore, at the time of the execution of the mortgage to 
secure the loan of ten thousand dollars, to the Northwestern 
Mutual Life Insurance Company (hereafter in this argument 
designated as the company ) the taxes in question had not been 
levied, and were, of course, no lien upon the property. 

The mortgage to the company was confessedly the first and 
paramount lien upon the real estate. Therefore whatever inter- 
terest Callanan may have acquired by virtue of the proceedings 
thereafter had, such interest was acquired subsequent to the exe- 
cution of the mortgage to the company. 

By the laws of the state of Iowa, taxes, after they are levied, 
are made a lien upon real estate (see Revision of 1860, Sec. 759, 
Code of 1873, Sec. 865). Therefore, after the levy of. taxes 
tor 1870, in the month of September, the state and county ac- 
quired a lien upon the real estate in question for the taxes for 
that year. This lien continued until the sale of the land for de- 
linquent taxes on the 15th of November, 1871. After that time 
the claim for taxes still existed as a lien upon the land, but in 
favor of the purchaser instead of the state and county. Calla- 
nan therefore continued to hold this lien for the amount of the 
tuxes, shown by his bid of $8.77 upon each forty acres of land, 
until the expiration of the three years given by our statute to 
redeem, and until he procured his deed, on the first day of De- 
cember, 1874, when, if all the provisions of the statute had 
been complied with, and everything done in due and proper 
form, he would have become the owner of the land under his 
tax title. But he took this title subject to an assault, for any 
reason, Which, under the provision of the statute, or the course 
of decisions of the courts of the state of Iowa, would render 
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his tax title invalid. In any event, however, he became subro- 
gated to the rights of the state and county as to the lien for 
taxes, if any, paid by him. 

Lverett vs. Beebe, 37 Towa, 452. 

Light vs. West, 42 lowa, L358. 
: Besore vs. Dosh, et al., 43 lowa, 211. 
Serton vs. Henderson, et al., 45 lowa, 160. 
| Miller vs. Corbin, et ux., 46 Lowa, 150. 

Springer, et al., Us. Bartle, 46 lowa, 6388. 

And this rule applies to subsequent taxes paid by the tax pur- 
chaser. 

Claussen & Keuhl vs. Rayburn, 14 lowa, 136. 

That the interest of the tax purchaser prior to the execution 
of a deed, is that of a lien holder only. See 

Revision of 186Q, Sec. 779. 

Code of 1873, Sec. 890. 

Williams vs. Heath, 22 lowa, 519. 
kidridge vs. Keuhl, 27 lowa, 160, 174. 
Lake vs. Gray, 35 lowa, 44. 

Mallory vs. French, 38 lowa, 431. 

It is unnecessary for our present purpose that we should enu- 
merate the various causes for which a tax deed will be held to 
be invalid as such, and the interest of the holder thereof held 
to be that of a lien only for the taxes paid by him and interest, 
| and possibly for penalties accruing thereon. It is sufficient to 
say that these cases are almost innumerable, many of them being 
defined in the law itself, and many of them being established by 
the course of adjudication of the supreme court of the state of 
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It will be seen, however, from an inspection of the cases 
first above cited, that if for any reason a tax deed or title’ 
should be held to be invalid, the interest of the purchaser 
under the invalid tax title is that of a lien holder for the 
amount of the taxes actually paid, interest, ete. 
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A tax deed may, therefore, be evidence of a title or may be 
evidence of a lien, only, and it is for the courts to determine 
whether it is in fact a title or only a lien. 

With this brief view of the nature of tax deeds, we are to con- 
sider whether or not the foreclosure proceeding was the proper 
one in which to determine the question of the charaeter of the 
interest in fact held by Callanan under this instrument pur- 
porting to be a tax deed, set out by him as an exhibit to his 
answer (see transcript of record, page 17, exhibit ‘ A”’). 

It seems to us there is no good reason for denying the right 
of the court to pass upon the character of the interest held by 
Callanan, in the foreclosure proceeding. 

Suppose Callanan had in that case set up his claim under 
his tax title; it would have enabled the complainant immedi- 
ately to amend its bill, setting forth the reasons why the tax 
deed was invalid as evidence of title, and showing that the 
interest of Callanan was that of a lien holder only, having a 
right to reimbursement for the taxes paid by him, with inter- 
est and penalties. 

If Callanan’s title was good there should have been no 
decree of foreclosure against his property at all, and by appear- 
ing in that case he might have resisted the foreclosure as to 
the one hundred and sixty acres claimed by him under the tax 
deed. If an assault by the complainant upon that title had 
proved unsuccessful, certainly the court would not have decreed 
a foreclosure of the mortgage as against his property after 
determiring the goodness of his title. Such a proceeding 
would have had the effect only to cast a cloud upon his title 
by virtue ot the foreclosure proceedings and the master’s 
deed; and certainly, inasmuch as courts of equity seek to 
remove clouds upon titles, they ought not to sit for the purpose 
of creating them. 

Therefore Callanan, if his title was good, had a perfect 
defense to this foreclosure by asserting it. If, having asserted 
it, and thus afforded the opportunity to the complainant by 
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amending his bill to assail it, and to show that he had a lien 
only, clearly this investigation would come properly within 
the province of the court in the foreclosure proceedings, and 
proper orders would have been made as to the distribution of 
the proceeds of the sale, and the complainant would, of course, 
have been entitled to a foreclosure of his mortgage against the 
property, and Callanan to his taxes paid, interest and penal- 
ties. ' 
The question of the right to the decree of foreclosure 
against this property depended upon the character of his inter- 
est in it, and this investigation was directly in the pathway of 
the proceeding to foreclose the mortgage, and we can see no 
good reason why, in such a case, it is not the proper subject 
for inquiry and investigation. That it is so has been held in 
the somewhat analagous case of— 


Kelsey vs. Abbott, 13 Cal., 616. 


In that case it was objected after the tax title had been set 
up by one of the defendants that a court of equity in the 
foreclosure suit had not jurisdiction over it. _The court, how- 
ever, held otherwise, and proceeded to try the question of the 
validity of the tax title on its merits, and determined it against 
the validity of the title. 

See, also, as instances of litigation of adverse rights in a 
foreclosure suit 

Sargent vs. Wilson et al., 5 Cal., 505. 
Marks et al. vs. Marsh, 9 Cal., 96. 


The doctrine of those cases is expressly approved by the 


/ supreme court of the state of lowa in the case of 


Chase vs. Abcott, 20 Iowa, 154. 


See also— 

Larson vs. Reynolds & Packard, 13 lowa, 579. 
Also in point— 

Lee vs. Kingsbury, 13 Texas, 68. 

Baxter vs. Dean, 24 Texas, 17. 
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Another class of cases of increasing importance may be re- 
ferred to in connection with the discussion of this subject, to- 
wit: the foreclosure of railway mortgages. 

In these foreclosure suits it is now the common, and un- 
doubtedly the correct practice to allow parties having rights of 
any kind or character in or to the subject-matter of a foreclos- 
ure or any part thereof, whether it be upon the road-bed or 
track, or upon the rolling stock or parts and parcels thereof, 
or adverse claims to specific property covered by the mortgage, 
to come into the case by an intervention, or otherwise, and 
assert their rights, whatever they may be to the property 
covered by the mortgage and to determine the respective 
rights of all the parties thereto. Indeed we thirk it must be 
admitted that the scope of a foreclosure suit and of the powers 
usually exercised by a court of chancery over the subject-mat- 
ter of a foreclosure have been in practice very much extended 
in recent years, andas we submit, properly so. 

Suppose Callanan had not been a party defendant in this 
foreclosure suit, but had appeared by intervention and asked 
leave to assert his interest, and show by reason of its char- 
acter that complainant was entitled to no foreclosure against 
the property—that the lien originally given it by virtue of the 
mortgage had been extinguished by virtue of the sale of the 
property for taxes followed by the deed would the court have 
denied him this right? Certainly to do so would have been 
against the common practice of the courts of the present 
day. 

There is no reason why litigation shoulda be prolonged or 
suits multiplied by requiring, for example, that the complain- 
ant in the foreclosure suit in question in this case should have 
been compelled to complete its foreclosure and _ perteet its title 
to this particular one hundred and sixty acres of land, as against 
Bates, the mortgagor, in order that it might have a standing to 
contest with Callanan the question as to whether he had a 
title or a lien only. 
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Only five years are given by the Iowa statute within which to 
assail tax sales, and pending the foreclosure suit, this time 
might have expired, thus cutting off the right of the complain- 
ant to assail the title before it had even an opportunity to do so. 
Suppose, for example, that the decree in foreclosure had been 
appealed from, and a supersedeas filed; before the case could 
have reached a hearing in this court, and a sale had, the right 
to assail the tax title of Callanan, or to question the interest 
held by him under the tax title would have been absolutely 
barred by the provisions of the laws of the state of Iowa. 

Revision of 1860 of Iowa, Sec. 790. 
Code of 1873, See. 902. 

If, therefore, the position of the plaintiff’s in error be true 
that the only remedy of the complainant the mortgagee is to 
foreclose his mortgage without making Callanan, though inter- 
ested in the property covered by the mortgage, a party to the 
suit, and proceed with the foreclosure suit until title is ac- 
quired through the foreclosure proceedings, and then by a new 
bill in equity or suit at law, as the case may demand (for under 
the provisions of the statutes of Iowa, in many cases it must be 
by bill in equity, and in all cases may be) assail the tax deed 
and show the interest of Callanan to be only a lien, the neces- 
sary result would be that before the mortgagee could clothe 
himself with the right to assail the interest of Callanan in any 
way, the time within which Callanan’s interest could be assailed 
would be barred, as we have seen, by the statute. Another 
objection to such a position is, that the purchaser at the sale, 
whether complainant or third party, is absolutely unable to 
determine how much he can afford to pay for the property upon 
which the tax title is claimed. His bid must be purely specu- 
lative, and dependent entirely upon the result of litigation which 
can only be instituted after he secures his title (?) through the 
sale. As further bearing upon the question as to what may 
be properly litigated and determined in a foreclosure proceed- 
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ing, we call attention to the question that has been made in 
some of the courts as to whether a prior mortgagee may be 
properly made a party to the foreclosure suit. The current of 
authority seems to be, at present, favorable to the determin- 
ation of all questions of priority between the mortgagees. 
See Board of Supervisor vs. Mineral Point R. R&R. 
Co., et al., 24 Wis., 93, and the brief of Hon. 
Matt Carpenter in that case. 

It is now the uniform practice to make all the lien holders, 
whether prior or subsequent, parties to the foreclosure suit that 
the rights and priorities of all the parties may be determined, 
and it is uniformly held that there should be but one sale 
under a foreclosure of mortgaged property, the proceeds being 
applied to the payment of the various liens in the order of 
their priority. It would seem to be strange indeed, that a 
court of equity in a foreclosure suit cannot exercise the power 
of determining the relative priorities of different mortgages. 
It would seem to be one of the most important functions of a 
court of equity in a foreclosure suit to do this. Why not 
equally so in the case of adverse claimants of the property? 
It is essential that the purchaser at the foreclosure sale should 
know what interest he is buying, and it is no answer to say to 
him that he must take his own chances as to the title upon 
which the mortgage operated at the time it was executed, or as 
to whether that title has been subsequenily divested or extin- 
guished by proceedings at a tax sale, or by any other pro- 
ceedings. It still remains true that the purchaser at the saie 
should know what title of interest he gets by the purchase. 

This is for the interest of all the parties concerned. If that 
interest or title can be made certain the mortgagor is benefited 
in the enhanced price obtained for the property, and in the in- 
creased amount of his indebtedness which will be paid by it, 
and so all the incumbrancers are likewise benefited, and the 
purchaser is not misled. The most important question in such 
a proceeding may be, which mortgage is prior, or whether an 
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alleged claim is, in fact, a good and valid adverse claim against 
the property. Suppose it should be held that such rights, 
whether in tavor of a prior mortgage or in favor of a so-called 
adverse claimant’s can not be determined in a foreclosure suit, 
and suppose that upon an investigation in another suit there- 
for it is found that the so-called adverse claim instead of being 
a title is only a lien, the result of that proceeding is a deter- 
mination that it might have been determined in the former. 
suit, and that the holder of the adverse claim might have been 
made a party thereto. In short, the position of the defendant 
in error is that the plaintiff has no right to assert in a fore- 
closure proceeding the invalidity of the tax title of Callanan ; 
that it has no right to aver and show that it is simply a lien 
and nothing more, and no right to try such a question, but 
that it must take a foreclosure against this property and be- 
cloud the title of Callanan if it shall turn out to be a good 
one; by the foreclosure sale which passes no interest what- 
ever to complainant if Callanan’s deed shall be held to be good, 
before it is in a position to aver in a judicial proceeding that 
such deed is bad. 

We cannot believe that such is the proper analysis of the sit- 
uation as presented by the facts of the case at bar whatever may 
be the general rule. 

It must not be forgotten that the character of the claim of 
Callanan is such as that, if his deed be valid, it affects the lien of 
the mortgage just as it does the title of Bates, the mortgagor. 

By the bill to foreclosure this mortgage, the complainant as- 
serted as against all of the defendants a lien upon all of this 
property by virtue of its mortgage. If Callanan obtained a 
good title by virtue of his deed, the effect of that deed was to 
cut off the mortgage which theretofore had confessedly rested as 
alien upon the land. The very thing which affected the title 
of Bates, the mortgagor, cut off also the lien of the mortgagee. 
In this situation why should not the mortgagee call upon the 
holder of this deed to defend a foreclosure suit, in which the issue 
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is one of lien or no lien, and of a right to foreclose and sell all of 
this land to pay the debt ? 

We have already undertaken to show why a foreclosure upon 
this land upon which Callanan held a tax deed, ought not to 
have been decreed if his title was good. We now submit that 
complainant had no right, legal or equitable, to a decree of fore- 
closure upon this one hundred and sixty acres of land, if the 
deed to Callaman passed to him a good title. In such a case as 
this it cannot be true that Callanan, if he had come in and plead 
his title, could. have been put off by a dismissal as to him, the 
court meanwnile retaining jurisdiction of the and upon which he 
held a deed, for the purpose of a foreclosure. Callanan had a 
right to resist this foreclosure, defensely, by asserting his ac- 
quisition of the very title upon which complainant claimed a 
lien. 3 

[t is quite different from the case where two separate and 
independent titles are claimed. It is in this case conceded 
that Bates held the title to this land on the 23d of August, 
1870, when complainant took its mortgage. But Callanan 
claims to have acquired this very title by the subsequent tax 
proceeding. His claim is not adverse in the sense in which 
that term is used in connection with titles in foreclosure suite. 

He claims the very title Bates formerly had. He claims, 
therefore, under Bates. He claims the title Bates mort- 
gaged to complainant. 

It is as against this title that complainant seeks a foreclo- 
sure, and upon which it asserts a lien. Be it distinctly under- 
stood that his assertion of title in himself is entirely consistent 
with a good title in Bates and a valid lien by way of mortgage 
in 1870. While adverse titles, as the phrase is commonly used, 
refers to titles inconsistent with the goodness of the title and 
lien of the mortgagor and mortgagee at the date of the mort- 
gage. | 

In the ordinary case of adverse titles, the theory of the fore- 
closure suit is that the mortgagee is entitled to a foreclosure as 


y 


A 
; 


vf 


ne aah 


against whatever interest his mortgage operated as a lien upon, 
be it an indefeasible title or not. This thought is illustrated 
by the case of Peters vs. Bowman, 98 U.8., 56, where as against 
the foreclosure of the vendor the vendee was not permitted to 
set up a hostile outstanding title. 

Bat the case at bar is widely different. The identical title 
upon which complainant’s mortgage rested was the title 
claimed by Callanan, not a different or other title. 

It was the land owned by Bates that the county treasurer 
sold to Callanan. The county treasurer became the instru- 
ment by which this land hitherto held and owned by Bates 
was conveyed to Callanan. 

Callanan stands, therefore, conceding the ownership of Bates, 
and asserting no claim adverse to that prior ownership of Bates, 
and not denying the validity of the mortgage to complainant, at 
the time it was executed ; but he claims, not that he has another 


title, but that he has acquired the Bates title and is now the ab- 


solute owner of the land, and that the lien of the mortgage has 
been Jost or extinguished by the tax proceedings. 

How, then, can it be claimed that he has not a perfect defense 
to the foreclosure suit in which the lien which he claims has 
been extinguished and removed from the property is the very 
one that is asserted against him and his property? It seems to 
us it would be most remarkable doctrine to hold that Callanan 
had no defense to this foreclosure suit and was not a proper 
party. If his deed was good, his defense to the foreclosure suit 
was perfect. If not good, he was properly barred by the decree. 
He thus stood in a situation radically different from that of the 
holder of a title derived from other parties than the mortgagor. 
He comes exactly within the rule which requires persons claim- 
ing under the mortgagor to be made parties. It makes no dif- 
ference that his title was not derived by negotiations direct with 
Bates. The statute made the county treasurer the agent to sell 
this land theretofore belonging to Bates, and convey it to the 
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purchaser. This has been done, and Callanan claims under this 
conveyance. 

We confidentially submit that he was a proper, and indeed a 
necessary party to the foreclosure suit, and that his deed, if 
good, armed him with a complete and perfect defense to the 
foreclosure suit, and that the effect of the decree was to adjudge 
that he had no defense, and he is now bound thereby. 

But, though it may be held that this foreclosure should have 
proceeded against all of the property covered by the mortgage, in- 
cluding the quarter section covered by Callanan’s tax deed, and 
that the complainant should then have brought his action at law, 
or in equity, as he might be advised to assail the tax title, it 
would not follow that the adjudication had in this case of the 
title of Callanan, holding that whatever title or interest he may 
have had should pass to the purchaser at the sale, would be 
void. 


We therefore come to the consideration of the question. 
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ls the decree in the forecloswre proceeding, which adjudges 
that all of the right, title and interest of the defendant, Cal- 
lanan, together with the other defendants shall, by the sale of 
the mortgaged premises be forever barred and foreclosed, and 
that the purchaser at such sale shall take the premises sold by 
title absolute, which title shall relate back to the date of the 
execution of the mortgage, to-wit: The 23d day of Augusi, 
1870, absolutely void and of no force, and does it leave open 
to Callanan the right to relitigate the matter of his interest in 
the property ? 

The plaintiff in error contends that he is by such a decree left 
free to contest with the purchaser, under the foreclosure sale, 
the question of his interest in the property. 

The case of Zhe Board of Supervisors vs. Mineral Point R. 
R. Co., et al., 24 Wis., 93, was a very well considered case, 
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and ably argued by counsel, and the briefs of counsel appear in 
the report of the case. In that case the various points relied 
upon by the plaintiff in this case were discussed and reviewed, 
and a very thorough review of the authorities was had by the 
court. 


In deciding the case the court used the following language : 


It is freely admitted that a foreclosure suit is not an appropriate 
proceeding in which to litigate the rights of a party claiming title to 
the mortgaged premises in hostility to the mortgagor, and that, if such 
rights be so litigated, and be determined upon pleadings and proofs, 
the decree will! be erroneous, and will be reversed. But whether, until 
reversed, such decree is coram non judice, and void so that it may be 
collaterally impeached, is quite another question. The conclusion 
would seem to follow, from all ef the decisions, that it is not. 

The exact point here referred to was held not to be involved 
in that case, but the expression of the court upon it is shown to 
be the result of a careful investigation of the authorities which 
were copiously cited by the learned counsel concerned in 
the case. 

Freeman, in his work on judgments, adopts the same view 
of the law (paragraph 303), and uses the following language : 

If a court undertakes to determine claims hostile to the title of the 
mortgagor, its decree will certainly be erroneous and liable to reversal 
in an appellate court; but it is not coram non judice and void. On the 
contrary, it is valid until reversed, and is not subject to any collateral 
attack. 

We call attention to the fact that these were cases where the 
adverse title was hostile to that upon which the mortgage oper- 
ated at the time of its execution, and in that respect quite differ- 
ent from the case at bar, as we have before seen. 

See, also, as bearing upon the question under discussion, the 
‘ase heretofore cited of Ae/sey vs. Abbott, 13 Cala., 616, where 
a tax title was set up and determined upon its merits in a fore- 


closure proceeding against objections by the owner of the tax 
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title. And also, for examples of settlement of adverse interests, 
see the cases already cited of— 

Sargent vs. Wilson, et al., 5 Cal., 505. 

Marks and wife vs. Marsh, 9 Cal., 96. 

Chase vs. Abbott, 20 Iowa, 154. 

Larson & Reynolds vs. Packard, 13 lowa, 579. 

Lee vs. Kingsbury, 13 Texas, 68. 

Baxter vs. Dean, 24 Texas, 17. 

We also call attention to the provisions of the statutes of 
Iowa upon the subject of foreclosure and its effect. Section 
3312 of the Code of 1873, provides : 

The purchaser shall take all the title and interest on which the 
mortgage operated. 

Section 3317 provides : 

That the right of the mortgagee to foreclose, as well as the amount 
claimed to be due, my be contested by any one interested in so doing. 

In the first branch of this argument we have called atten- 
tion to what seems to us to be the undoubted right of Calla- 
nan to have resisted the foreclosure of this mortgage upon the 
one hundred and sixty acres of land claimed by him. If he 
held in fact a valid tax title upon the land, it appears to us 
that there can be no question about his right to plead such 
interest or title in defense of the foreclosure suit as to the land 
claimed by him; and, as we have already seen, this posi- 
tion was taken in the case of Kelsey vs. Abbott, 13 Cal., supra. 
As to the true doctrine upon the question of former adjudica- 
tion, we beg to refer to Freeman on Judgments, section 249, 
and we quote a large part of the section. 

There is no doubt that a judgment or decree necessarily affirming 
the existence of any fact is conclusive upon the parties or their privies 
whenever the existence of that fact is again in issue between them, not 
only when the subject-matter is the same, but when the point comes 
incidentally in question in relation to a different matter, in the same 
or any other court, except on appeal, writ of error or other proceeding 
provided for its revision. * * * It is auniversal principle, that where 
power or jurisdiction is delegated to any public officer or tribunal over 
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a subject-matter, and its exercise is confided to his or their discretion, 
the acts so done are binding and valid as to the subject-matter; and 
individual rights will not be disturbed collaterally, for anything done 
in the exercise of that discretion within the authority and power con- 
ferred. The only questions which can arise between an individual 
claiming a right under acts done, and the public or any person denying 
its validity, are, power in the officer, and fraud in the party. All other 
questions are settled by the decision made or the act done by the 
tribunal or officer, whether executive, legislative, judicial or special, 
unless an appeal is taken. After judgment on the merits the parties 
cannot canvass the same question again in another action, although, 
perhaps, some objection or argument might have been urged upon the 
first trial which would have led to a different judgment. * * * An 
adjudication is final and conclusive, not only as to the matter actually 
determined, but as to every other matter which the parties might have 
litigated and have had decided, as incident to or essentially connected 
with the subject-matter of the litigation, and every matter coming 
within the legitimate purview of the original action, both in respect to 
matters of claim and of defense. 


These propositions are supported by the learned author by a 
large number of the decisions referred to in the notes. In the 
quotations in one of the notes the following proposition is laid 
down: 

‘‘The failure to plead matters of defense which might have 
been pleaded is a waiver of them forever.” 

Dewey vs. Peck, 33 Towa, 242. 

Lawrence, 8S. B., vs. Stevens, 46 Iowa, 429. 
Murrell vs. Smith, 51 Ala., 301. 

Kelly vs. Donlin, 70 Il., 378. 

Gaines vs. Kennedy, 53 Miss., 103. 

Covington & C. B. Co. vs. Sargent, 27 Ohid State, 
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The doctrine of the effect of a former judgment has recently 
undergone very thorough discussion in this court, resulting in 
the decision given in Cromwell vs. County of Sac, 94 U.5., 
351. It is conceded to be one of the clearest expositions of the 
doctrine ever delivered by any court. It is in that case held 
that a former judgment is absolutely conclusive with respect to 
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the cause of action involved therein; that, with respect to a dif- 
ferent cause of action it is conclusive as to the questions actually 
made and decided therein. 

We submit that the application of this doctrine to the case at 
bar must result in sustaining the decree entered in the foreclo- 
sure suit as to the interest of the defendant, James Callanan. 

first. Because his plea of an outstanding valid tax title 
would have been a good defense to the foreclosure suit, as to the 
land claimed by him. 

Second. Because the very matter in issue in the foreclosure 
suit was the lien of complainant and its right to a foreclosure 
against a// of the property, and if the lien having once become 
operative had been lost or extinguished, complainant would not 
have been entitled to a decree as against these lands. 

Third. Because the complainant was entitled to a disclosure 
of Callanan’s interest in this property, and was entitled, by an 
amendment to its bill, to assail his tax title and show that Calla- 
nan’s interest was that of a lien only upon the property, for 
taxes. 

fourth. By the terms of the decree it is expressly found and 
adjudged by the court that the title of Callanan, whatever it 
may be, and all title, right and interest held by him, passed to 
to the purchaser at the sale, which purchaser, it is expressly de- 
creed, should take title absolute to the property, and this deter- 
mination of the court, by its decree (which clecree, as will be 
seen by the record, was signed by one of the judges of this 
court), was not without jurisdiction. 

The judgment and decree of the court upon this question, it 
having jurisdiction of the person of Callanan, and of the whole 
of the property, and therefore of the parties and subject-matter, 
was not coram non judice, and it cannot be collaterally assailed, 
and the purchaser took title absolute under this decree according 
to its very terms. If it was erroneous, Callanan should have 
appealed therefrom, or should have appeared and set up his in- 
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terest and plead his defense. Having failed to do so he is bound 
by its provisions. 

From the opinion in this case (Cromwell vs. Sac County, 94 
U. S., 357), we make the following extract : 


In considering the operation of this judgment, it should be borne in 
mind, as stated by counsel, that there is a difference between the ef- 
fect of a judgement as a bar or estoppel against the prosecution of a 
second action upon the same claim or demand, and its effect as an es- 
toppel in any other action between the same parties upon a different 
claim of cause of action. In the former case, the judgment if rendered 
upon the merits, constitutes an absolute bar to a subsequent action. 
It is a finality as to the claim or demand in controversy, concluding 
parties and those in privity with them, not only as to every matter 
which was offered and received to sustain or defeat the claim or de- 
mand, but as to any other admissible matter which might have been 
offered for that purpose. Thus, for example, a judgment rendered 
upon a promissory note is conclusive as to the validity of the instru- 
ment and the amount due upon it, although it be subsequently alleged 
that perfect defenses actually existed, of which no proof was offered, 
such as forgery, want of consideration, or payment. If such defenses 
were not presented in the action, and established by competent evi- 
dence, the subsequent allegation of their existence is of no legal conse- 
quence. The judgment is as conclusive, so far as future proceedings 
at law are concerned, as though the defenses never existed. 


In Harris vs. Harris, 36, Barb. 88, Judge Hodgeboom says : 


The general rule on this subject is well known to be, that a former 
judgment of the same court, or of a court of competent jurisdiction. 
directly upon the point in issue is, as a plea, a bar, or as evidence, con- 
clusive, between the same parties, or others claiming under them, 
upon the matter, directly in question, in a subsequent action or pro- 
ceeding. 


And he adds— 


Such judgment or adjudication is final and conclusive, not only as 
to the matter actually determined, but as to every other matter which 
the parties might have had litigated and decided as incident to, or 
essentially connected with, the subject-matter of the litigation, and 
every matter coming within the legitimate purview of the original 
action, both in respect to matters of claim and of defense. 


In Lee vs. Kingsbury, 13 Texas, 70, the court say: 


So long as the judgment remains in force it is in itself evidence of the 
right of the plaintiff to the thing adjudged and gives him a right to pro- 


cess to execute the judgment (10 Peters. 449). It is not necessary to the 
conclusiveness of the former judgment that issue should have been taken 
upon the precise point which it is proposed to controvert in the collateral 
action. It is sufficient if that point was essential to the former judgment 
(1 Greenleaf Ev., Sec. 534). 

Mr. Bigelow, in his work on estoppel, in a note on page 46 
thus states the doctrine: 


It follows also from the authorities considered, that a valid judgment 
for the plaintiff sweeps away every defense that should have been raised 
against the action: and this, too, for the purposes of every subsequent 
suit, whether founded on the same or a different cause. 


Tuska vs. O’ Brien, 68 N. Y., 448, is also in point. In that 
case the plaintiff in the second suit was a purchaser from one 
of the other defendants, who in turn had bought from Valk 
Brothers, who thereafter had attachments issued against them, 
by creditors, and subsequently they became bankrupt. The 
assignee brought a suit in equity, making all of these persons 
defendants, claiming the sale to plaintiff to be fraudulent, and 
was finally awarded the fund. In the first suit plaintiff in the 
second appeared and set up paramount title in himself, and it 
seems he also disclaimed any interest in the fund in court, 
but claimed the property. Notwithstanding all this, the court 
held that the order of court awarding the fund to the 
assignee in bankruptcy was an adjudication as to the owner- 
ship of the goods as against the purchaser who acquired his 
title before the rights of attaching creditors accrued and before 
the bankruptcy. Among other things the court said: 


The principal point urged by the learned counsel for the plaintiff is 
that the decree simply disposed of the fund in court, that the plaintiff in 
this action disclaimed any right or interest in the same. and has, not- 
withstanding that decree. a right to prosecute this action for the prop- 
erty. It is true that the decree is confined in terms to a disposition of 
the fund obtained by the sheriff on the sale of the goods, but a judgment 
is conclusive not only of the point which it professes to decide, but of 
matters which it was necessary to decide (4 El). and Bl., 788. 794). It is 
conclusive of the thing directly decided and of every fact essential to the 
adjudication (5 Wright, 402). 


In Peterson vs. Thomas, 28 Ohio St., 596, the court held 
that— 


“ -@*9 


ar sue 


Whenever a matter is finally determined by a competent tribunal it is 
considered at rest forever. And this principle embraces not only what 
was actually determined, but every other matter which the parties might 
have litigated in the case. 


In Bates vs. Spooner, 45 Ind, 489, the same doctrine was 
announced, and that, too, in a case where the question raised 
in the second suit was not made or decided in the first suit. 
The court among other things say: 

This power to hear and determine constitutes jurisdiction. As Bates 
and Neil were in court. and as they suffered the attachment proceedings 
to progress and the order to be made for the sale of the attached property 
without raising atiy question. in respect to its liability to attachment, we 
think they now are estoppeu to raise any question in that respect. They 
are bound by the judgment which they might have interposed to prevent. 


See also the case of Campbell vs. Ayres, 1 Iowa, 257. 


But it may be claimed by counsel for plaintiff in error that 
if it shall be held that the foreclosure proceeding was not the 
proper one in which to set up the tax deed as against the tore- 
closure, then the language of the decree should be limited in 
its effect, and should not be held to embrace a determination 
of Callanan’s interest in the property. It is evident, however, 
that the court below had no trouble about the meaning of the 
language of decree. The third question stated in the certifi- 
cate of division is in the following language: 

As the decree in terms purports to bar all the right, title and equity 
of redemption of defendants, including Callanan, is it or not binding 
npon him and his grantees, even though erroneous, so that it cannot be 
attacked in a collateral proceeding ? 

It is evident from this statement of the proposition that the 
court were not divided upon the propusition that the decree 
“purports to bar all the right and title of Callanan.” 

The fourth proposition simply propounds the query whether, 
notwithstanding the language of the decree, purporting, as it 
does, to bar his entire interest, as above stated, its effect shal] 
not be limited as stated in the question. 

There can be no doubt as to the purpose and scope of the 
decree. After providing that the right and title of Callanan 
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with other defendants be forever barred, as if to emphasize the 
purpose of the decree it provides further— 


And the purchaser at such sale shall take the premises_sold by title absolute ; 
and such title shall relate back to the date of the execution of the mort- 
gage. 

It is manifest, therefore, as the court below without diffi- 
eulty held, that the purpose of the decree was to give to the 
purchaser at the sale a title absolute as against all of the 
defendants, including Callanan. Hence we have the conten- 
tion by plaintifts in error that this decree as to that matter is 
absolutely void. 

If it be granted for the sake of the argument that it is erro- 
neous in this particular, it by no means follows that it is void 
or that it can be collaterally assailed; and the judgment of the 
court below upon this proposition was, as we submit, correct. 

The correct doctrine is so well stated by this court in Vor- 
hees vs. United States Bank, 10 Peters, 449-473, that we cannot 
do better than give an extract: 


So long as this judgment remains in force, it is in itself evidence of 
the right of the plaintiff to the thing adjudged, and gives him a right to 
process to execute the judgment; the errors of the court, however ap- 
parent, can be examined only by an appellate power; and by the laws of 
every country a time is fixed for such examination, whether in rendering 
judgment, issuing execution, or enforcing it by process of sale or impris- 
onment. No rule can be more reasonable, than that the person who com- 
plains of an injury done him, should avail himself of his legal rights in a 
reasonable time, or that that time should be limited by law. This has 
wisely been done by acts of limitation on writs of error and appeals; if 
that time elapses, common justice requires, that what a defendant can- 
not do directly in the mode pointed out by law, he shall not be permitted 
to do collatera'ly by evasion. A judgment or execution irreversible by a 
_ superior court, can not be declared a nullity by any authority of law; if it 
has been rendered by a court of competent jurisdiction of the parties, 
and the subject-matter, with authority to use the process it has issued, it 
must remain the only test of the respective rights of the parties to it. If 
the validity of the sale under its process can be questioned for any ir- 
regularity preceding the judgment, the court which assumes such power 
places itself in the position of that which rendered it, and deprives it of 
all power of regulating its own practice or modes of proceeding in the 
progress of a cause of judgment. If, after its rendition, it is declared 
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void, for any matter which can be assigned for error, only on a writ of 
error or appeal; then such court not only usurps the jurisdiction of an 
appellate court, but collaterally nullifies what such court is prohibited by 
express statute law from even reversing. If the principle once prevails, 
that any proceeding of a court of competent jurisdiction can be declared 
to be a nullity, by any court, after a writ of error or appeal is barred by 
limitation, every county court, or justice of the peace in the Union, may 
exercise the same right, from which our own judgments or process would 
not be exempted. The only difference in this respect between this and 
any other court is, that no court can revise our proceedings; but that dif- 
ference disappears after the time prescribed for a writ of error or appeal 
to revise those of an inferior court of the United States or of any state; 
they stand on the same footing in law. 

The errors of the court do not impair their validity; binding till re- 
versed, any objection to their full effect must go to the authority under 
which they have been conducted. If not warranted by the constitution 
or law of the land, our most solemn proceedings can confer no right 
which is denied to any judicial act under color of law, which can prop- 
erly be deemed to have been done coram non judice; that is, by persons 
assuming the judicial function in the given case without lawful authority. 

The line which separates error in judgment from the usurpation of 
power, is very definite; and is precisely that which denotes the cases 
where the judgment or decree is reversible only by an appellate court, or 
may be declared a nullity collaterally, when it is offered in evidence in an 
action concerning the matter adjudicated, or purporting to have been so. 
In the one case, it is a record importing absolute verity; in the other, 
mere waste paper; there can be no middle character assigned to judicial 
proceedings, which are irreversible for error. Such is their effect between 
the parties to the suit; and such are the immunities which the law affords 
to a plaintiff who has obtained an erronecus judgment or execution. 

It would be a well-merited reproach to our jurisprudence, if an inno- 
cent purchaser, no party to the suit, who had paid his money on the faith 
of an order of the court, should not have the same protection under an 
erroneous proceeding, as the party who derived the benefit accruing from 
it. A purchaser under judicial process, pays the plaintiff his demand on 
the property sold; to the extent of the purchase money, he discharges 
the defendant from his adjudged obligation. ‘Time has given an inviola- 
ble sanctity to every act of the court preceding the sale, which precludes 
the defendant from converting the absolute right of the plaintiff to the 
full benefit of his judgment; and it shall not be permitted that the pur- 
chaser shall be answerable for defects in the record. from the consequence 
of which the plaintiff is absolved. Such flagrant injustice is imputable 
neither to the common nor statute law of the land. 

If a judgment is reversed for error, it is a settled principle of the com- 
mon law, coeval with its existence, that the defendant shall have restitu- 
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tion only of the money; the purchaser shall hold the property sold; and 
there are few, if any, states in the Union who have not consecrated this 
principle by statute. This rule, established for the protection of pur- 
chasers on the faith of judicial process, will be utterly prostrated; en- 
couragement will be given to defendants in judgment, their heirs 
and privies, to take advantage of the security into which honest pur- 
chasers have been lulled. if any judicial proceeding which could stand the 
test of a writ of error or appeal, if taken in time, or had become irrevers- 
ible directly, could be avoided collaterally. 


It is undoubtedly true that by the rulings of this court it has 


been held that there are certain classes of adverse titles that 
should not be litigated in a foreclosure suit. 
Peters vs. Bowman, 98 U. S., 56. 
Dial vs. Reynolds, 96 U. S., 340 
But suppose in the case of Lra/ vs. Reynolds, the court below 


had decided that the parties might litigate the adverse title and 
they had proceeded to do so and there had been no appeal, would 
any one doubt the effectiveness of. the decree‘ 

We now refer briefly to the cases relied upon by the plaintiff 
in error, and which, we think, do not sustain their position. 

Lewis vs. Smith, 9 N. Y., 502, involved the question as to 
whether a claim for dower was barred by a previous foreclosure 
suit of a mortgage, to which proceeding the wife was a party. 

The court held it did not. The foreclosure suit was brought 
and prosecuted to a determination, prior to the death of the 
husband, so that the interests of the wife was inchoate only. 

The court in that case, however, took care to say that— 

It is not intended to decide that if a party claiming a title prior to the 
mortgage should be made a party to the suit and should answer and 
litigate the question and should have a decree against him, it would 
not include him in a collateral action.” 


This is a concession of jurisdiction to hear and determine the 
question. The court in the case at bar having determined that 
the title of Callanan should be barred, and that the purchaser 
should take as against all of the defendants, including him, a 
title absolute, it is not a case of want of jurisdiction. 
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It may be further said, respecting this case of Lewis vs. Smith, 


supra, that it is in opposition to the view expressed by the 
supreme court of the state of Iowa in the cases from that state 
to which we have already referred. 

The case of Rathbone vs. Looney, 58 N. Y., 463, was a case 
where it was claimed that the interests of Mrs. Brown, as trustee, 
for certain beneficiaries was barred by a former suit to which she 
was a party. It is manifest that her interest as trustee could not 
be effected by the former proceedings, for, as trustee, she was not 
a party to the suit, in any sense whatever. 

The case of Summers vs. Bromley, 23 Mich., 125, was a direct 
proceeding by appeal to correct the decree of the court below, 
and it is not applicable to the question under discussion. 

Likewise is the case of the Lagle Lire Company vs. Lent et 
al., 6 Paige’s Chancery, 635.. 

The case of Jlerchant’s Bank vs. Thompson, 55 N. Y., 7, 
follows the case of Lewis vs. Smith, supra, in the same state 
and is of the same character in its facts but the opinion in the 
case, it seems to us, concedes the point now under discussion, 
that, if a title was, in fact adjudicated, it would simply be an 
erroneous proceeding and not a void one. 

The case of Corning vs. Smith, 2 Sheldon (N. Y.), 82, was 
also a direct proceeding on appeal, but the opinion of the court 
contains the intimation, that it is the duty of the chancellor in 
a given case to determine whether or not the adverse claim is of 
a character that ought to be litigated in the case and to act ac- 
cordingly. 

It will be observed that all of these cases are from the state of 
New York, except one, (28 Mich., 125.) 

We submit that in none of these cases is it determined that if 
the court had decreed, as in the case at bar, that the title, or in- 
terest whatever it may be, of the defendant ( Cailanan ) is ab- 
solutely barred and shall pass to the purchaser at the foreclosure 
sale who shall take title absolute, such determination is 
absolutely void and may be collaterally assailed. 
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It is further to be noticed that none of tliese cases involved 
any such interest as that derived by Callanan under his tax deed, 
and none of them are in conflict with the position we maintain 
as to the proper course of proceeding as against a party 
cleiming to hold a tax title, under the facts and ciscumstances 
disclosed by the case at bar. 

We submit, therefore— 

First. That Callanan was a proper party to the toreclosure 
suit, and that his tax deed, if good, presented a perfect and 
complete defense to the foreclosure of the mortgage as tu the 
land covered by it, and he was bound to put it forward as a 
defense or by proper plea. . 

Second. That the decree having passed, it was thereby deter- 
mined that the lien of the mortgage as to all of the-+property 
covered by it, continued a valid lien, and had not been lost or 
extinguished, and this was necessarily determined as to all of 
defendants, including Callanan; and this finding, as well as 


that of a right to foreclosure of the mortgage as against Calla- 
nan, inheres in the decree, and these things could not have been 


adjudged as against Callanan and his one hundred and sixty 
acres of land if his tax deed had been plead and found to be 
good. 

Third. ‘That the decree, purporting on its face to bar all the 
right, title and interest of Callanan, and decreeing that the 
purchaser should take a title absolute, said title to relate back 
to the 23d day of August, 1870, necessarily covered the subse- 
quently acquired interest or title uf Callanan, and, whether 
erroneous or not, is not void or subject to collateral attack, 
and the judgment of the court below is therefore correct. 

Respectfully submitted, 
B. F. KAUFFMAN, 
Of Counsel for Defendant in Error. 


